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ployee, where such liability arises solely by reason of a collective bar- 
gaining agreement between the insured and the employee's Union? 


2. In construing such a liability policy, can resort be had to the 
provisions of other policies issued to the insured, where there is no 


ambiguity in the language of such liability policy ? 


3. Assuming that in construing such liability policy, resort can be 
had to the provisions of other policies so as to create an ambiguity as to 
the scope of the liability policy, must not such ambiguity be resolved 
against the insurer and in favor of the insured ? 


4. Does a clause in such policy, excluding contract claims by any 


person not a "party” to such contract, exclude the claim of an employee 


under a collective bargaining agreement, not signed by such employee, 
but entered into by his Union as agent for its members, and creating 
rights enforceable only by the individual employees and not by the Union? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . 
STATUTES, ETC. INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT ° : Sus sie aS oii tls 


1. The Language of the Comprehensive General neyitts 
Policy and the Contractual eve Endorsement Thereto 
Is Clear and All-Inclusive . . - : 


2. If the Contract be Deemed to be tees the Ambiguity 
Should be Resolved in Favor of the Insured . P S 


3. Martin was a Party to the Labor Contract Within the Meaning 
Of Paragraph (c) of the Exclusions in the Contractual Esai 
Coverage Endorsement . 5 . . ° 


CONCLUSION 


TABLE OF AUTHORITIES CITED 


Cases: 


Association of Westinghouse Salaried Employees v. | 
Westinghouse Electric Corporation, 348 U.S. 437, 461 . . . - 8, 14, 15 


Moen v. Director of Div. of Employment Security, 324 Mass. 
246, 85 N.E. 779, 8 A.L.R. 2d 429, 433. . » . 5 ia 15 


Pennsylvania Indemnity Fire Corporation v. eee 
73 App. D.C. 161, 117 F.2d 774 . . 5 


Textile Workers Union v. Lincoln eee 353 
U.S. 448, 456 - . 4 4 . 


Other Authorities: 
31 Am. Jur. Labor 191 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,246 


JAMES McHUGH CONSTRUCTION COMPANY, 
Appellant, 
v. | 


IRVIN MARTIN, et al., 


Appellees . 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a suit by appellee, Martin, against appellant, his employer, 
for certain payments claimed to be owing under appellant's collective 
bargaining contract with Martin's Union (J.A. 2-3). Appellant filed a 
third party complaint against appellee, Michigan Mutual Liability Com- 
pany, claiming that any such contractual liability of appellant to Martin 
was covered by a liability insurance policy issued to appellant by said 
appellee (J.A.6-8). Oncross motions for summary judgment, the District 
Court (per Judge Hart), on December 29, 1960, entered judgments for 
appellees (J.A. 6-8). Appellant filed notice of appeal on January 27, 
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1961 (J.A. 56) and the appeal was docketed on March 7, 1961. The 
Court's jurisdiction is invoked under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Appellant James McHugh Construction Company is an Illinois cor- 
poration engaged in the general contracting business. Appellee Michigan 
Mutual Liability Company (hereinafter referred to as "Michigan Mutual") 
is engaged in the business of writing casualty and workmen's compensa- 
tion insurance. On or about October 1, 1957, Michigan Mutual issued to 
appellant a Comprehensive General Liability Policy effective for a period 


of one year. By such policy Michigan Mutual agreed under Coverage A: 


To pay on behalf of the insured all sums which the insured 
shall be come legally obligated to pay as damages because 
of bodily injury, sickness or disease, including death at any 
time resulting therefrom, sustained by any person and 
caused by accident. (J.A. 12) 


Under a heading "Exclusions", the policy was not to apply: 


(b) to any obligation for which the insured may be held liable 
in an action on a contract or an agreement by a person not a 
party thereto: 

* * * * 
(£) under Coverage A, to any obligation for which the insured 
or any carrier as his insurer may be held liable under any 
workmen's compensation, unemployment compensation or 
disability benefits law, or under any similar law; 


(g) under Coverage A, except with respect to liability 

assumed by the insured under a contract as defined herein, 

to bodily injury to or sickness, disease or death of any em- 

ployee of the insured arising out of and in the course of his 

employment by the insured. (J.A. 12) (emphasis supplied) 

The word "contract" was defined in the policy to mean, "if in writing, 
a lease of premises, easement agreement, agreement required by municipal 
ordinance, sidetrack agreement, or elevator or escalator maintenance 


agreement.” (Conditions 3(a), JA.12) 
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The policy further provided that "if the insured has other’ insurance 
against a loss covered by this policy, the company shall not be liable for 
a greater proportion of such loss than the applicable limit of liability 
stated in the declarations bears to the total applicable limit of liability of 
all valid and collectible insurance against such loss." (Conditions 12, 
J.A. 15) : 


The limit of liability in the policy was $250,000 for each person and 
$500,000 for each accident; and the coverage applied to all premises and 
operations of the insured (Declarations, Page 1, JA. 16) 


A Contractual Liability Coverage Endorsement was attached to and 
made a part of the policy. By this endorsement the company agreed under 
"Coverage Y—Contractual Bodily Injury Liability": ! 

To pay on behalf of the insured all sums which the insured, 

by reason of the liability assumed by him under any written 

contract designated in the schedule below, shall become 

legally obligated to pay as damages because of bodily injury, 

sickness or disease, including death at any time resulting 

therefrom, sustained by any person and caused by accident. 

(J.A. 19) 

The schedule which was attached describes the contracts covered by 
the added coverage endorsement as "All Written Contracts." (J.A. 22) 
The effective date of the Contractual Liability Coverage Endorsement was 


the same as that of the main policy. 


Under the heading Exclusions, the endorsement was not:to be 


applicable: 


(c) to any obligation for which the insured may be held | 
liable in an action on a contract by a person not a party) 
thereto; 

* * * * 
(f) under Coverage Y, to any obligation for which the in- 
sured or any carrier as his insurer may be held liable under 
any workmen's compensation, employment compensation or 
disability benefits law, or under any similar law. (JA. 20) 
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The policy also contains what is referred to as an “Occurrence 
Endorsement.” (J.A. 24) This provides that whenever the word "acci- 
dent” appears in the policy, the word "occurrence" shall be substituted 
for it. "Occurrence" is defined as “an unexpected event or happening or 
a continuous or repeated exposure to conditions which results during the 
policy period in bodily injury, sickness or disease, including death at any 
time resulting therefrom, provided the insured did not intend that injury, 
sickness, disease or death would result.” 


Michigan Mutual also issued to appellant a Workmen's Compensa- 


tion and Employers Liability Policy, by the terms of which it agreed to 
pay all compensation and other benefits required of the insured by Work- 
men's Compensation Laws (J A. 30 to 41). By an amendatory endorsement 
which was attached to the Workmen's Compensation Policy, Michigan 
Mutual agreed to pay to any employee entitled to Workmen's Compensation 
benefits under the law of Virginia "such additional benefits as would be 
payable if the Workmen's Compensation Law of the District of Columbia 
were applicable “1 (JA. 40) This endorsement applied only to "employees 
who are members of (1) the Concrete Steel Workers Local Union No. 201 
of Washington, D. C.; (2) the Cement Masons Local Union No. 891 of Wash- 
ington, D. C., and (3) the Carpenters District Council and Bricklayer's 
Union No. 1 of Washington, D. C. and vicinity employed by the insured in 
the State of Virginia” (JA. 40). The policy contained no similar endorse- 
ment for the State of Maryland until after the accident (J.A. 41). 


On June 25, 1956, appellant had entered into an agreement with the 
United Brotherhood of Carpenters and Joiners of America whereby it 
agreed "to work the hours, pay the wages and abide by the rules and regu- 
lations established or agreed upon by the United Brotherhood of Carpen- 
ters and Joiners of America of the locality in which any work of our com- 
pany is being done * * *" (JA. 47) This agreement was in full force 
and effect on February 5, 1958. 
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On April 29, 1957, an agreement was entered into between the Con- 
struction Contractors Council and the Carpenters' District Council, both 
of Washington, D. C. and vicinities, for the purpose of establishing hours, 
wages, and working conditions for employees of members of the Construc- 
tion Contractors Council (J.A. 48). Article VII, Section 13 of this 
agreement is as follows: ! 

The employer will carry an excess compensation policy on 

his employees when they are working outside of the District 

of Columbia which shall give the members of the Union addi- 

tional compensation in Maryland and Virginia equal to that of 

the District of Columbia. (J.A. 49) 

This agreement also was in full force and effect on February 5, 
1958. On that date appellee Martin, a member in good standing of Local 
Union No. 1078 of the United Brotherhood of Carpenters and Joiners was 
injured while working for appellant on a construction job at Little Falls, 
Maryland. As a result of a 50 foot fall from a scaffold he sustained 
fractures of both arms, several ribs, and of at least one vertebra in his 
back (Complaint, par. 3, J.A. 3). Martin received payments under the 
Maryland Workmen's Compensation Law during the period of his tempo- 
rary disability; and on February 8, 1960, the Maryland Workmen's Com- 
pensation Commission found that he had sustained "a permanent partial 
disability resulting in 30% loss of use of his right arm, 20% loss of use 
of his left hand,” "a permanent partial disability to his back and chest 
amounting to 20% industrial loss of use of his body" (J.A. 28).  Appel- 
lant and Michigan Mutual were ordered to pay Martin at the rate of 
$25.00 per week for a period of 75.6 weeks for the right arm, for a 
period of 39.2 weeks for the left hand, and additional compensation for 
the injuries to the back and chest in an amount not to exceed $2,500, such 
payments to begin as of October 2, 1958 (J.A. 28). The payments called 
for by this award under the Maryland Workmen's Compensation Law have 
been made (J.A.5, Par.7).Under the rates in effect under the District of 


Columbia Workmen's Compensation Law, the award to Martin would have 
been substantially higher (J.A.3, Par. 6). 
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Claiming that his case was covered by the additional compensation 
clause of the contract between the Construction Contractors Council and 
the Carpenters District Council, Martin filed suit against appellant in the 
United States District Court for the District of Columbia for the differ- 
ence between what! he had received under Maryland law and what he would 
have been entitled to under the District of Columbia law (JA. 2, 3). 
Appellant answered (J.A. 4) and also filed a third party complaint against 
Michigan Mutual in which it alleged that if it was liable to Martin for any 
additional payments, such liability was covered under the terms of the 
Comprehensive General Liability Policy and the Contractual Liability 
Coverage Endorsement thereto issued to appellant by Michigan Mutual 
(J.A. 6). Michigan Mutual answered denying liability to appellant under 
the policy (JA. 8). Thereupon, all three parties moved for summary 
judgment on the ground that there was no genuine issue of material fact 
in the case and that judgment could be entered as a matter of law (JA. 

44 et seq.) 


The motions came on for hearing before Judge Hart. On Decem- 
ber 13, 1960, he made findings of fact and conclusions of law and ordered 
that summary judgment be entered in favor of Martin and against appel- 
lant for the excess benefits to which he was entitled under the Workmen's 
Compensation Law of the District of Columbia (J.A. 53). He also ordered 
that summary judgment be entered in favor of Michigan Mutual and against 
appellant on the issues raised in appellant's third party complaint. Appel- 
lant's motion for summary judgment was denied (J.-A. 56). Judgment 
was entered pursuant to the order of the Court on December 29, 1960 
(J.A. 56). This appeal followed (J.A. 56). 


In the interim, appellant and Martin have settled their differences; 


and what is now pending before this Court is the issue between appellant 
and Michigan Mutual. 
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STATUTES, ETC. INVOLVED 


There are no statutes or rules directly involved. 


STATEMENT OF POINTS? 


1. The District Court erred in granting the motion of appellee 
Michigan Mutual Liability Company for summary judgment against 
appellant. ! 

2. The District Court erred in denying appellant's motion for sum- 
mary juigment against appellee Michigan Mutual Liability Company. 

3. The District Court erred in holding that the Comprehensive 
General Liability Policy issued by appellee, Michigan Mutual Liability 
Company, did not cover liability arising out of a collective bargaining 
agreement between appellant and the Carpenters Union. 


4. The District Court erred in failing to resolve any ambiguities 
in such policy in favor of the insured and against the insurer. 


SUMMARY OF ARGUMENT 


1. The liability of appellant for the excess benefits sued for by 


appellee Martin was purely contractual. It arose solely because of appel- 
lant's collective bargaining agreement with Martin's Union. That agree- 
ment provided that Union members injured in Maryland would be paid 
benefits, in excess of those allowed by the Maryland law, so as to give 
them what they would have received had the accident occurred in the 
District of Columbia. | 


1 point 1 in the Statement of Points filed March 17, 1961 was that "The Dis- 
trict Court erred in granting appellee Martin's motion for summary judgment." 
Since appéllant and Martin have settled the question of liability as between them, 
said Point is now moot, and the judgment in favor of Martin will be duly released 
and satisfied upon remand of the case on disposition of this appeal. 
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2. This liability, assumed by appellant under written contract, 
was within the broad and all-inclusive coverage of Michigan Mutual's 
Contractual Liability Coverage Endorsement, protecting appellant from 
liability assumed under "all written contracts." There is nothing am- 


biguous in this language, permitting an interpretation that it refers not 


to "all contracts" but to "all contracts" except collective bargaining 


contracts. 


3. Accordingly, there being no ambiguity, Michigan Mutual cannot 
appeal to the provisions of other policies or endorsements thereto, to cut 
down the scope of its liability under the liability policy. Actually, there 
is nothing in any of these other policies inconsistent with Michigan 
Mutual's all-inclusive liability under the policy here involved. But these 
other policies, at the very most, can only be said to create an ambiguity 
as to the scope of the policy in suit, and such ambiguity must be resolved 
against the company that issued and drafted the terms of that policy. 


Pennsylvania Indemnity Fire Corporation v. Aldridge, 73 App. D.C. 161, 
117 F. 2d 774. 


4. Exclusion (c) of the Contractual Liability Coverage Endorsement, 
excluding claims of persons “not a party" to the contract under which 
liability is asserted against the insured, is not applicable here. For, 2 
collective bargaining agreement, So far as concerns the personal rights 
of employees, such as are here involved, is "a contract between the em- 
ployer and the employees acting through the agency of the organization 
and group” (31 Am. Jur. Labor 191). The Union, in this regard, is merely 
an agent and only the employees can sue to protect these personal rights. 


Association of Westinghouse Salaried Employees v. Westinghouse Elec- 
tric Corporation, 348 U.S. 437, 461. 
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ARGUMENT 


This appeal presents a question of contract interpretation. The 
liability of appellant to Martin does not arise under the Maryland Work- 
men's Compensation Law. Such liability as existed under that law has 
been discharged and is not in issue here. Nor does the Liability arise 
under the District of Columbia Workmen's Compensation Law. | The acci- 
dent did not happen in the District and the District law is not applicable. 
Appellant's liability to Martin for any sums over and above the payments 
due him under the Maryland Workmen's Compensation Law arises solely 
by reason of the contract of June 25, 1956 with the United Brotherhood of 
Carpenters and Joiners and the contract of April 29, 1957 between the 
Construction Contractors Council and the Carpenters District Council. 
By reason of these contracts appellant was under a contractual obligation 
to pay employees who were injured in Maryland additional compensation 
equal to that which they would have received had the injury occurred i in 
the District of Columbia. The liability having arisen under a contract, 
the sole question is whether this contractual liability is included within 
the language of the Comprehensive General Liability Policy and the Con- 
tractual Liability Coverage Endorsement attached thereto which were 
issued to appellant by Michigan Mutual. | 


1. THE LANGUAGE OF THE COMPREHENSIVE GENERAL 
LIABILITY POLICY AND THE CONTRACTUAL LIABILITY 
ENDORSEMENT THERETO IS CLEAR AND ALL- INCLUSIVE. 


By the express language of the Contractual Liability Coverage En- 
dorsement, the insurer agreed to pay all sums which the insured “by 
reason of the liability assumed by him under any written contract desig- 
nated in the schedule below" shall become legally obligated to pay as 
damages because of bodily injury sustained by any person and caused by 
accident (J.A. 19). The attached schedule designates the contracts 


covered by this endorsement as "all written contracts" (J.A. 22). 
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The contract which gave rise to Martin's cause of action was the 


contract between the Construction Contractors Council and the Carpen- 
ters District Council, entered into on April 29, 1957 (J.A. 48), binding 
upon appellant under its contract of June 25, 1956 (J.A. 46). This 


contract was in writing. Hence, it comes squarely within the language 


of the Contractual Liability Coverage endorsement. 


It is well settled that in interpreting a written agreement, courts 
will look to the four corners of the agreement and not elsewhere unless 
the language be ambiguous. Here there is no ambiguity. To suggest that 
the parties intended a more limited interpretation of the contract than 
the words used clearly import, as Michigan Mutual argued below, is in 
effect to ask the court to reform the contract. That the courts will not 
do where the language of the contract is clear. 


Indeed, even without the Contractual Liability Coverage Endorse- 
ment, the liability for the excess compensation arising by reason of 
Martin's injury might well have been covered under the Comprehensive 
General Liability Policy. Subparagraph (g) under the heading Exclusions 
provides that the policy was not to apply under Coverage A to bodily in- 
jury of any employee of the insured arising out of and in the course of 
his employment, except with respect to liability assumed by the insured 
under a contract as defined herein (J.A. 12). Thus, there was a recog- 
nition in the main contract that a liability might arise to an employee of 
the insured pursuant to a contract which would be covered by the Com- 
prehensive General Liability Policy. It is true that under the heading of 
Definitions the word "contract" was given a very limited meaning and, 
conceivably, might not have covered the situation that is presented in 
this case (J.A.13). On the other hand, it could well be argued that it 
did cover exactly this kind of liability. Be that as it may, any possible 
doubt on this score is removed by the expanded definition of "contract" 
which appears in the Contractual Liability Coverage Endorsement 

There "contract" was defined as "All Written Contracts" (J.A. 22). 
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It is submitted that this does not mean all written contracts "except" 


labor agreements or all written contracts "excep " anything else; it 
means exactly what it says, and that includes the liability arising under 
a labor agreement such as is involved here. 


2. IF THE CONTRACT BE DEEMED TO BE AMBIGUOUS, THE 
AMBIGUITY SHOULD BE RESOLVED IN FAVOR OF THE INSURED. 

If anything can be deemed to be settled in the law of insurance, it 
is that any ambiguity in an insurance contract will be construed in favor 
of the insured and against the insurer. This Court so held in Pennsyl- 
vania Indemnity Fire Corporation v. Aldridge, 73 App. D.C. 161, 117 F. 
2d 774, 775, where it said: 

the general rule applicable in the interpretation of an in- 

surance policy is that, if its language is reasonably open 

to two constructions, the one most favorable to the insured 

will be adopted. 

This same doctrine has been repeated by this Court many times 
since. 


In the court below, Michigan Mutual argued that in order to ascer- 
tain what the language of the Comprehensive General Liability Policy 
meant, it was necessary to also examine the language of the Workmen's 
Compensation Policy which was issued at about the same time. Reading 
the two contracts together it was argued that the words "All Written 
Contracts" which appear in the liability policy must be interpreted to 
exclude a written contract to pay excess coverage ina Workmen's Com- 
pensation case. This argument, it is submitted, must necessarily be 
based on the premise that the liability policy is ambiguous; otherwise it 
would not be necessary to look elsewhere to determine its meaning. But 
if the policy is ambiguous, it should be interpreted most favorably to the 
insured. The court below did exactly the opposite and interpreted the 


contract most favorably for the insurer 
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Indeed, it is extremely doubtful that any resort should be had to 
the Workmen’s Compensation policy. It is purely fortuitous that both 
policies were issued by the same insurance company. If the liability 
policy had been issued by one company and the Workmen's Compensa- 
tion policy by another, it could hardly be argued that the interpretation 
of the one should be made on the basis of the language used in the other. 
There is no reason why a different rule should apply merely because 


both policies were issued by the same company. Each policy must stand 


on its own feet and should be interpreted on the basis of the language 
which appears within its four corners. 


Moreover, the fact that insurance coverage for compensation 
liability for injuries which occurred in Maryland was later obtained un- 
der an endorsement to the Workmen's Compensation Policy would not 
militate against the insured also being covered because of the Contrac- 
tual Liability Endorsement to the liability policy. It not infrequently 
happens that an insured is covered for the identical liability in more 
than one policy. The very liability policy which is involved in this case 
recognizes this possibility for it provides in paragraph 12 of the 
Conditions: 

If the insured has other insurance against a loss covered 

by this policy the company shall not be liable under this 

policy for a greater proportion of such loss than the ap- 

plicable limit of liability stated in the declarations bears 

to the total applicable limit of liability of all valid and 

collectible insurance against such loss. (JA. 15). 

Thus, if Michigan Mutual had issued the Comprehensive General 
Liability Policy which is involved in this case and another insurance com- 
pany had issued a Workmen's Compensation policy with excess compen- 
sation coverage for injuries occurring in Maryland, there would have been 
duplicate coverage for the same liability, but such duplication would not 
have nullified either policy but merely made it necessary to prorate the 
liability of each company. Clearly, no different rule should apply merely 
because both policies were issued by the same company. 
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In view of the clear language of the Contractual Liability Coverage 


Endorsement, protecting appellant from liability for personal injury 
liability assumed by it under "All Written Contracts" (J.A. 22), there 
was no need for appellant also to protect itself from liability under its 
collective bargaining contract by taking out special coverage liability 
insurance for either Virginia or Maryland. The fact that such special 
coverage was issued for Virginia may have been due to a variety of 
factors - it may have been merely inadvertent or it may have been 
ordered by some employee who was not aware that the language of the 
Contractual Liability Endorsement already protected the appellant from 
liability under "All Written Contracts." But whatever the reason may 
have been, it clearly can not be determinative of the auestionie of contract 
interpretation that is presented here. 


The fact that appellant took out excess benefits coverage for Mary- 
land subsequent (J.A. 41) to the date of the accident, with which we are here con- 
cerned, is of even less relevance since Michigan Mutual had denied 
liability under the Comprehensive Liability Policy. It was only a matter 
of ordinary prudence for the insured to make certain that it was covered 
against its contractual obligation to pay excessive compensation in the 
event of a repetition in Maryland of an accident of this kind. The defense 
of the Martin suit and the institution of legal proceedings against the 
insurance carrier obviously would be costly; and appellant wanted to be 
protected against a repetition of this expense even if it were ultimately 
successful in the current litigation. | 


In any event, even if the all-inclusive language of the Liability 
Policy is read together with the Workmen's Compensation policy and 
the endorsements thereto, there is, at most, a mere ambiguity as to the 
scope of the Liability Policy, which ambiguity must be resolved against 
the insurer and in favor of the insured. 
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MARTIN WAS A PARTY TO THE LABOR CONTRACT WITHIN 
THE MEANING OF PARAGRAPH (c) OF THE EXCLUSI ONS 
IN THE CONTRACTUAL LIABILITY COVERAGE 
ENDORSEMENT. 

In the court below, Michigan Mutual relied on exclusion "(c)" to 
the Contractual Liability Coverage Endorsement, which excluded "any 
obligation for which the insured may be held liable in an action on a con- 
tract by a person not a party thereto.” (J.A. 20). Michigan Mutual 
argued that since only the plaintiff's Union was a signatory to the con- 
tract, Martin was not a "party to" it, so that his claim under said con- 


tract was within exclusion (c), supra. 


But, exclusion (c) to the Endorsement does not purport to exclude 
liability arising under a contract to which a claimant is not a signatory, 
but merely one to which he is not a party. A person can clearly be a 
party to a contract even though he does not sign it himself but it is 
signed on his behalf by his agent. 


It is now well settled that "a collective agreement is a valid con- 


tract between the employer and the employees acting through the agency 


of the organization or group.” (31 Am. Jur. Labor 191, emphasis sup- 
plied.) Accordingly, the Union has no standing to enforce the individual 


rights of its members. As Chief Justice Warren said in his concurring 


opinion in Association of Westinghouse Salaried Employees v. Westing- 
house Electric Corporation, 348 U. S. 437, at 461: 


For us the language of Section 301 [of the Labor Manage- 
ment Relations Act] is not sufficiently explicit nor its legis- 
lative history sufficiently clear to indicate that Congress 
intended to authorize a union to enforce in a federal court 
the uniquely personal rights of an employee for whom it had 
bargained to receive compensation for Services rendered 
his employer. 

(Emphasis supplied; cited with approval in Textile Workers 
Union v. Lincoln Mills, 353 U. S. 448, 456) 


The reason for this rule is that the Union, as the term "collective 
bargaining agent" itself implies, so far as concerns the personal rights 
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of the employees, is only an "agent" negotiating the terms and conditions 
of employment for its principals, the employees it represents. ‘This 
agency relationship certainly applies to employee rights with regard to 
compensation payments provided for under a collective bexeeiaing agree- 
ment as fully as to rights to wage or salary payments, such as were in- 
volved in Association of Westinghouse Salaried Employees, supra. This 
was specifically recognized in a recent case, involving unemployment 
compensation rights, in which the Massachusetts Supreme Judicial Court 
said: | 
The claimant was bound by the agreement made on his 
behalf by the union to the same extent as though he had en- 


tered into it individually. He is entitled to its benefits and 
must accept its burdens. 


Moen v. Director of Div. of Employment Security, 
324 Mass. 246, 85 NE. 2d 779, 8A.L.R. 2d 429 at 


p. 433. 
We submit, therefore, that the employee Martin, rec: not a signa- 
tory of the collective bargaining contract, was certainly a party thereto, 
so that the contractual liability of appellant to him was not within exclu- 
sion (c) as claimed by Michigan Mutual. 


CONCLUSION 


By reason of the foregoing, appellant submits that this Court should 
reverse the judgment of the District Court and remand the case to the Dis- 
trict Court with instructions to enter judgment for appellant and against 
Michigan Mutual, in such amount as the Court shall find will reimburse 
appellant for payments made by it in satisfaction of its liability to Martin 
under its collective bargaining agreement with his Union. | 
Respectfully submitted, 
ROBERT E. SHER 
MONROE OPPENHEIMER 


1026 Woodward Building 
Washington 5, D. C. 
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Affidavit of Harold Nightlinger, dated November 10, 1960 ° 

Exhibit B -- Excezpts from Agreement Between Construction 
Contractors Council and Carpenters* District Council 
Dated April 29, 1957 So eek Ss 

Motion for Summary Judgment, Filed November 22,1960 . . 
Endorsement Voidirg Endorsement - Maryland eet ae 
Endorsement = Excess Benefits - Maryland (D.C. Employees) 
Endorsement - Excess Benefits - neerysans (D.C. Em eS 

Issued, 7-30°59 . we : s 9 4 


Plaintiff's Answer to Motion fo: summary Judgment of Defendant 
(Third-Party Plaintiff) and the Third-Party Defendant, Filed 
December 1, 1960 s. 9 ae ee hah) ket Mere ie 


Findings of Feet, Conclusions of Law and Summary Judgment for 
Plaintiff:Against the Defendant, Jemes eenee Construction Co., 
Inc., Filed Decembe: 29, 1960 a 4 States s 


Notice of Appeal, Filed January 27, 1961 


JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 
IRVIN MARTIN 
Richardsville, Virginia, 
Plaintiff 


vs. 


JAMES McHUGH CONSTRUCTION CO. : Case No. 2093-60 
6449 S. Park Avenue ‘ 
Chicago 37, Dlinois, 


Defendant 


Serve at: Benning Road, viaduct 
Kenilworth & Benning Rd., N.E. 


DOCKET ENTRIES 
Proceedings 


Complaint, appearance Jury Demand | filed. 


Summons, copies (1) and copies (1) of Complaint issued ser. 7-13 


Order to show cause, returnable July 26, 1960 at 10 A. M. (N) 
McGuire, J. 


Appearance of Monroe Oppenheimer as atty for deft. — ‘filed. 


Order discharging order to show cause entered July s, 1960. 
(N) McGuire, J. 


Order granting leave to make Michigan Mutual Liability Company 
a party deft. (N) McGuire, J. 


Motion of deft to bring in 3rd-party deft; P & A; exhibits A and B 
filed. 


Third-party complaint, exhibit "B", | filed. 


Third-party summons, copy, and copy of third-party complaint 
issued. ser 8-2-60 
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Proceedings 


Answer of deft #1 to complaint; c/m 8-2-60. filed. 


Answer of deft #2 to complaint; c/m 8-22-60; Appearance of 
Galiher and Stewart as attys for #2. filed. 


Request of third party deft for Admissions from 3rd party Pitff; 
Exhibit #1; c/m 9/9/60. filed. 


Answer of third-party pltf to request for admissions. filed. 


Motion of pltf. for declaratory judgment or for summary judg- 
ment; c/m 11-4-60; affidavit. M.C. 11-9-60. filed. 


Motion of deft & 3rd party pltf for summary judgment; affidavit 
& exhibit A; Second affidavit & exhibit B. Statement of 
material facts; P&A; c/m 11-16-60. M.C. filed. 


Motion of third-party deft for summary judgment; Notice; P&A; 
c/m 11-21-60; Exhibit filed. 


Reply memorandum of third party pltf with respect to motion for 
summary judgment; c/m 11-25-60. filed. 


Answer of pltf to motions for summary judgment; c/m 11-30-60. 
filed. 


Supplemental P&A of #2 in support of motion for summary 
judgment; c/m 12-8. filed. 


Findings of fact and conclusions of law and Order granting pltfs 
motion for summary judgment; granting motion of Michigan 
Mutual Insurance Company for summary judgment and denying 
motion of James McHugh Construction Company for summary 
judgment vs. Michigan Mutual Insurance Company (n) Hart, J. 


Notice of appeal of #1; Deposit by Oppenheimer $5.00 (notices 
mailed to Martin E. Gerel and William J. Donnelly) filed. 


Cost bond on appeal of #1 in amount of $250.00 with Hartford 
Accident & Indemnity Co., approved and filed. 


[Filed July 7, 1960] 


COMPLAINT FOR MONEY DUE 
1. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars. 
2. On February 5, 1958, the plaintiff was working as a journeyman 
carpenter for the defendant at a construction job in Little Falls, Maryland. 
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He was receiving a weekly salary of $134.00; in addition he was covered 
by a labor agreement between his employer and the union, of which he 
was a member, which provided for the payment of workmen's compensa- 
tion benefits upon the basis and at the same rate as provided under the 
District of Columbia Workmen's Compensation Law if he were injured 
in Maryland. 

3. On February 5, 1958, while so employed, the plaintitt fell 
approximately 50 feet from a scaffold sustaining fractures of both arms 
above the wrists, fractures of 8 or 9 ribs, and fracture of at least one 
vertebrae in his back. In addition, the plaintiff sustained other injuries. 

4. Asa result of these injuries, and in accordance with the terms 
of the labor agreement heretofore noted, the plaintiff was and is entitled 
to receive D. C. compensation benefits, both for his temporary and 
permanent disabilities. | 


5. The Maryland Workmen's Compensation Commission has 


determined that the plaintiff, in addition his temporary disabilities, 
suffered permanent disability to his right arm of 30%; to his left hand of 
20%; and 20% loss of use to the body as a whole ... ora total value of 
$5 370 under Maryland Law . . . payable at $25.00 per week. | 

6. Under D.C. Law, made applicable by agreement, however; the 
plaintiff is entitled to $17,280.00 for his permanent cites 
payable at $54.00 per week. | 

7, Although the defendant has made payment pursuant to che 
Maryland award, no payment is being made for the percent disabilities 
under the contract providing for D. C. benefits. 

WHEREFORE, plaintiff respectfully urges this Honorable Court 
to require the defendant to make payment in accordance with the labor 
agreement, including the amount already accrued as well as payments 
becoming due in the future, and to pay costs of this suit including a 
reasonable attorney's fee. : 

ASHCRAFT and GEREL 
By /s/ Martin E. Gerel 
Jury Trial Requested 
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[Filed August 5, 1960] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


IRVIN MARTIN 
Richardsville, Virginia, 


Plaintiff, 
Vv. : 
JAMES McHUGH CONSTRUCTION CO.. 


6449 S. Park Avenue 
Chicago 37, Dlinois, 


Defendant and : Case No. 2093-60 
Third-party 
Plaintiff, 


Vv. 
MICHIGAN MUTUAL LIABILITY CO., : 
of Detroit, Michigan, 2 
Third-Party 
Defendant. 
ANSWER 

1) Defendant admits the allegations stated in paragraph 1 of the 
Complaint. 

2) Answering paragraph 2 of the Complaint, defendant admits that 
plaintiff was working as a journeyman carpenter for the defendant at a 
construction job in Little Falls, Maryland and was receiving a weekly 
salary of $134.00. Further answering said paragraph, defendant states 
that on said February 5, 1958, there was in effect a written contract 
between the United Brotherhood of Carpenters and Joiners of America 
and defendant under which defendant agreed to work the hours, pay the 
wages, and abide by the rules and regulations established or agreed upon 
by the United Brothe rhood of Carpenters and Joiners of America of the 
locality in which any work of third-party plaintiff was being done. On 
the said date, there was also in effect a written agreement entered into 
by the Carpenters District Council of the said United Brotherhood of 
Carpenters and Joiners of America for the areas of Washington, D. C., 
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Virginia and Maryland requiring that each employer carry an excess 
compensation policy on his employees when they were working outside 
the District of Columbia which should give the employees, represented 
by the Carpenters District Council, additional compensation in Maryland 
and Virginia equal to that of the District of Columbia. Defendant is with- 
out knowledge or information sufficient to form a belief as to the truth of, 
and therefore denies, the allegation that plaintiff was on said date a 
member of said United Brotherhood of Carpenters and Joiners of America 
represented by it and said Carpenters District Council. | 

3) Answering paragraph 3 0* the complaint, defendant admits that 
on February 5, 1958, while so employed, the plaintiff sustained injuries, 
but is without knowledge or information sufficient to form a belief as to 


the truth of, and therefore denies, the remaining allegations of said 


paragraph. 

4) Paragraph 4 of the Complaint merely states a esa conclusion 

to which defendant is not required to plead. 

5) Answering paragraph 5 of the complaint , defendant admits that 
on February 8, 1960, the Maryland Workmen's Compensation Commission 
made an award of compensation to plaintiff, finding that the plaintiff on 
February 5, 1958, "sustained a permanent partial disability resulting in 
30% loss of use of his right arm, 20% loss of use of his left hand, and 
sustained a permanent partial disability to his back and chest amounting 
to 20 percent industrial loss of use of his body under ‘Other Cases’ Wi 
and ordering that defendant pay unto plaintiff "compensation for ie 
partial disability at the rate of $25.00, payable weekly, for a period of 
75.6 weeks for the right arm, for a period of 39.2 weeks for the left hand, 
and further compensation for permanent partial disability to his back and 
chest, not to exceed $2,500.00 allowable under the ‘Other oe provision 
of the Statute". | 

6) Paragraph 6 of the complaint merely states a lege conclusion 
to which defendant is not required to plead. 

7) Defendant admits that payments have been made under the afore- 
said Maryland award, and that no payments have been made for any 


additional compensation. 


/s/ Abraham J. Harris 
/s/ Monroe Oppenheimer 
Attorneys for Defendant 


[Certificate of Service] James McHugh Construction Co. 
* KOK 


[Filed August 1, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


IRVIN MARTIN 
Richardsville, Virginia 
Plaintiff 
Vv. 


JAMES McHUGH CONSTRUCTION CO. 
6449 S. Park Avenue 
Chicago 37, Dlinois 


Defendant and : Case No. 2093-60 
Third-Party 
Plaintiff 


Vv. 


MICHIGAN MUTUAL LIABILITY CO., 
of Detroit, Michigan 


Third-Party 
Defendant 


Serve: Superintendent of Insurance of 

District of Columbia, Room 809 : 

1145 19th Street, N. W. : 

Washington, D.C. 

THIRD PARTY COMPLAINT 
1) Plaintiff, Irvin Martin, has filed against defendant and third-party 

plaintiff, James McHugh Construction Company. a complaint copy of which 
is attached hereto as Exhibit B. 


2) Third-party defendant , Michigan Mutual Liability Company, is 


a Michigan Corporation, transacting business in the District of Columbia, 
which has duly filed with the Superintendent of Insurance an instrument 
appointing him its attorney upon whom all lawful process may be served. 


7 | 


3) On February 5, 1958, the date of the accident described in the 
said complaint, the third-party defendant, Michigan Mutual Liability Com- 
pany , had issued to plaintiff, and there was then in effect, its Comprehensive 
General Liability Policy, bearing number 32-23780. Said policy contained 
a Contractual Liability Coverage Endorsement under which third-party 
defendant agreed to pay on behalf of third-party plaintiff all premiums 
which third-party plaintiff, by reason of the liability assumed by it under 
any written contracts, should become legally obligated to pay as damages 
because of bodily injuries sustained by any person and caused by accident. 

4) On said February 5, 1958, there was in effect a written contract 
between the United Brotherhood of Carpenters and Joiners of America 
and third-party plaintiff under which third-party plaintiff agreed to work 
the hours, pay the wages, and abide by the rules and regulations established 
or agreed upon by the United Brotherhood of Carpenters and Joiners of 
America of the locality in which any work of third-party plaintiff was 
being done. On the said date, there was also in effect an agreement entered 
into by the Carpenters District Council of the said United Brotherhood 
of Carpenters and Joiners of America for the areas of Washington, D.C., 
Virginia and Maryland requiring that each employer carry an excess 
compensation policy on his employees when they are working outside 
the District of Columbia which shall give the employees, represented by 
the Carpenters District Council, additional compensation in Maryland 
and Virginia equal to that of the District of Columbia. Third-party 
plaintiff further states, that plaintiff has claimed and alleges in his complaint 
that he was on said date a member of said United Brotherhood of Carpenters 
and Joiners of America and that said written contract was entered into by 
said Brotherhood. 

5) If third-party plaintiff is liable to the plaintiff on his said 
complaint, said liability arises by reason of the terms of said contract 
executed by third-party plaintiff with the said United Brotherhood of 
Carpenters and Joiners of America, as the bargaining representative for 
all its members, including the plaintiff if he was such member as alleged 
in his complaint. Although any such liability is insured against by 
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third-party defendant under said Contractual Liability Endorsement of 
said Comprehensive General Liability Policy, third-party defendant has 
denied that such liability is within the coverage of said policy. 

6) Wherefore, third-party plaintiff, James McHugh Construction 
Company, demands judgment against third-party defendant, Michigan 
Mutual Liability Company, for all sums that may be adjudged against 
third-party plaintiff in favor of plaintiff, Irvin Martin. 

/s/ Abraham J. Harris 


/s/ Monroe Oppenheimer 
Attorneys for James McHugn Construction 
Company, third-party plaintiff 

Jury Trial Requested is 


[Filed August 23, 1960] _ 


ANSWER OF THIRD-PARTY DEFENDANT 
to THIRD-PARTY COMPLAINT 


First Defense 
This defendant admits the jurisdiction of the Court. It admits that 
it insured the third-party plaintiff on February 5, 1958 under a Compre- 
hensive General Liability Policy. It has no knowledge of any written 
contract existing between the third-party plaintiff and the United Brother- 


hood of Carpenters and Joiners Union of America, and therefore can 


neither admit nor deny the same. It denies that if the plaintiff in the 


original action is entitled to excess benefits in accordance with the 
allegations complained of in the original Complaint, this defendant is 
liable to the third-party plaintiff pursuant to the terms of the Comprehensive 
General Liability Policy between it and the third-party plaintiff. 
Second Defense 
In the Comprehensive General Liability Policy in question, it is 
stated as follows: 

"Michigan Mutual Liability Company * * * agrees with the insured, 
named in the declarations made a part hereof, in consideration of 
the payment of the premium and in reliance upon the statements in 
the declarations and subject to the limits of liability , exclusions, 


conditions and other terms of this policy: * * * 
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"I Coverage A - Bodily Injury Liability - To pay on behalf of the 
insured all sums which the insured shall become legally obligated 
to pay as damages because of bodily injury, sickness or disease, 
including death at any time resulting therefrom, sustained by any 
person and caused by accident." 

Under the section entitled "Exclusions", it is stated: 


"This policy does not apply: 
(a) to liability assumed by the insured under any contract or agree- 
ment except (1) a contract as defined herein or (2) as respects the 
insurance which is afforded for the Products Hazard as defined, a 
warranty of goods or products; (b) to any obligation for which the 
insured may be held liable in an action on a contract or an agree- 
ment by a person not a party thereto; | 

*x* x 
(f) under coverage A, to any obligation for which the insured or any 
carrier as his insurer may be held liable under any workmen's 
compensation, unemployment compensation or disability benefits 


law, or under any similar law; 


(g) under coverage A, except with respect to liability assumed by 


the insured under a contract as defined herein, to bodily injury 
to or sickness, disease or death of any employee of the insured 
arising out of and in the course of his employment by the insured." 
The third-party defendant asserts that under the insuring agreement 
as set out above, the Comprehensive General Liability Policy in question 
is a policy made for the purpose of insuring against liability for personal 
injury to third persons, but does not include coverage therefor for personal 
injury occurring where workmen's compensation is applicable and does 
not apply where the injured persm is an employee. | 
The defendant further avers that under the expressed terms of 
Exclusions (a) and (b), the policy does not apply to liability assumed by 
the third-party plaintiff by contract to which this defendant was not a party. 
Accordingly , under the terms of the policy in question, there is no right 
of action against this defendant, assuming the existence of the contract 
between the Union aforesaid and the third-party plaintiff. : 
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Third Defense 

This defendant insured the third-party plaintiff under a workmen's 
compensation and employer's liability policy, and as a result of the accident 
complained of in the original Complaint and pursuant to the award of the 
Maryland Workmen's Compensation Commission, this defendant has 
accepted liability in accordance therewith. 

If there is an excess compensation agreement between the original 
plaintiff and the third-party plaintiff, as alleged, then, under the work- 
men's compensation policy insuring the third-party plaintiff, Exclusion 
(c) of the Insuring Agreements, which states that the policy does not 
apply "under coverage B, to liability assumed by the insured under any 
contract or agreement", prevents any claim from being made against 
this defendant in excess of the statutory limits of liability under the 
Workmen's Compensation Law of Maryland. 

Fourth Defense 

The action against the third-party plaintiff which is based on 
contract has no application to third-party plaintiff's claim under the 
liability policy because the third-party plaintiff has never been adjudicated 

liable in tort to the plaintiff Irvin Martin; therefore, this action cannot 
be maintained until such time as Irvin Martin brings a claim or a law 
suit in tort against the third-party plaintiff. 

GALIHER & STEWART 


By /s/ William J. Donnelly, Jr. 
Attorneys for Defendant 


x * * 
[Certificate of Service] 


[Filed September 14, 1960] 


REQUEST FOR ADMISSIONS FROM 
THIRD PARTY PLAINTIFF 


Comes now the third party defendant, Michigan Mutual Liability 
Company, and requests that the third party plaintiff either admit or deny 
the following questions within ten (10) days after receipt hereof, in 
accordance with Rule 36 of the Federal Rules of Civil Procedure: 
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1. Attached hereto is a photocopy of a Comprehensive General 
Liability Policy issued by Michigan Mutual Liability Company with 
endorsements thereon running to its insured, James McHugh Construction 
Company. | 

(a) Does the third party plaintiff admit that the specimen policy 
attached hereto is the same as its policy with the third party 
defendant which was in effect on February 5, 1958? 

(b) Are the endorsements thereon the same as those: ‘contained 
in the policy between the third party plaintiff and the third party 
defendant in effect on February 5, 1958? 

2. Attached hereto is a photocopy of a workmen's compensation 
and employer's liability policy issued by Michigan Mutual Liability 
Company and duplicates of endorsements thereon issued to James McHugh 
Construction Company. | 

(a) Do you admit that the specimen workmen's compensation 
policy attached hereto is the same form and policy that was issued 
by Michigan Mutual Liability Company to the third party plaintiff 
and in effect on February 5, 1958? 

(b) Do you admit that the endorsements attached thereto are the 
endorsements to third party plaintiff's policy of workmen! s compen- 


sation insurance with Michigan Mutual Liability Company in effect on 
February 5, 1958 ? 
3. Attached hereto is a photostatic copy of the Notice of Award of 


Compensation from the Workmen's Compensation Commission of the 
State of Maryland dated January 29,1960. Do you admit the existence and 
the genuineness of this award? 

4. Do you admit that the plaintiff Ervin Martin was injured on 
February 5, 1958 in the State of Maryland while in the employ of the 
James McHugh Construction Company ? 

5. Do you admit that the Michigan Mutual Liability Company is 
presently making payments to Ervin Martin in accordance with the award 


referred to in Question #3 above ? 

GALIHER & STEWART 

By /s/ William J, Donnelly, Jr. 
(Certificate of Service] Attorneys for ThigtsParty Defendant 
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COMPREHENSIVE GENERAL LIABILITY POLICY 


a 
Ww 
MICHIGAN MUTUAL LIABILITY COMPANY 


DETROIT, MICHIGAN 
(A mutual insurance company, herein called the company) 


A with the insured, named in the declarations made 2 hereof, in consideration of the ent of the premium and in reliance upon 
sie srusctcnts in the declarations-and subject to the fimits of liability, exclusions, conditions Fey other terms of this policy: = } 


INSURING AGREEMENTS 


1 Coverage A—Bodily Injury Liability psy sll eapenecs incurred by co oe score 

: ; é - ¢ insured in any such suit and all interest accruin, 

To pa on behalf of che insured all sums which the in oy, of jud pent andl che com She paid or ten ae, 
SEER iecug ee | eile ius 
sustained by any person and caused by accident. ()pey, expenses incur by the insured for such immediate 

Coverage B—Property Damage Liability — = eo eeh relief to others as shall be imperative at 
a . ; ¢ time of the accident; 

To pa on bebalf of the insured all sums which the insured shall (4) reimburse the insured for all reasonable expenses, other than 
become keally obligated to pay as damages because of injury to or loss of earnings, incurred at the company’s request; 
destroction of property, including the loss of use thereof, caused by and the amounts so incurred, encepe settlements of 7 a and suits, 
accident. = persia the company in addition to the applicable limit of 

ty 


i Defense, Settlement, Supplementary Payments policy. 


With respect to roch insurance as is afforded by shis policy, the Il Definition of Insured 


company The eoquslified wood insueet includes the named insured and 
- = : pie - also includes an executive officer, director or stockholder thereof 
(@) defend any suit spec alleging such injury, sick- ‘hile acting within the scope of his duties as such, and any organi 
ness, disease of ction and secking damages on acconnt mph acting rae os cchpoct to real estate management for the 
thereof, even if such suit is groundless, false or Sanco cSt; eamed insured. If the named insured is a partnership, the unqualified | 
the company may make such investigation, tion and word “‘insured”’ also includes any partner therein but only with 
settlement of any claim or suit as it ient; respect to his liability as such. 
(bX) pay all jams on bonds to release attachments for an 
smount not in excess of the applicable limit of liability of this IV Policy Period, Territory 
icy, jums on appeal bonds required in any such This policy 2 elon oo sc eee 
suit, but without obligation to apply for or period within United States of America, its territories or posses- 
: sions, or Canada. 
EXCLUSIONS 
This policy does not spply: selling of distributing alcoholic beverages, or as an owner of lessor 
(s) to liability assumed by the insured under any contract or agree- of premises used for such purpx , by reason of any statute or ordi- 
2 contract as defined hercin or (2) as respects the nance pertaining to the gift, distribution or use of any alcoholic 
forded as bevera, 


ich is aff for the Products defined, BCs ate ¥ = 
; © under coverage A, to any obligation for which the insured or 
(b) to any obligation i A iable i any carrier as his insurer may be held liable under any workmen's 
action on’ contract or an agreement by a person not a party thereto; Conedees seem ployment compensation or disability benefits law, 
(© excepe with respext to operations perfor by che in i (g) under coverage A, except with respect to liability assumed by 
= = da mera assumed = the insured under # contract as defined herein, to bodily injury to or 
war comme Sitar Bae Oren dike mae Stag eee oe goes by oeaes 
peta” away oe premises eee ee sojeciconecbeS ris (h) under coverage B, to injury to or destruction of (69) Property 
jn the declarations to be inapplicable, Fa) automobiles ifthe accident owned or occupied by or rented to the een = 
Beg ly adjoining, d a except with respect to liability 


coutrol 


mani , sold, 

: S pear alienated by the named insured, 

(©) to Hability imposed any indemnitee, as 2 or work completed by or the named insured, out of which the 
etson or organization engaged in the business of manufacturing, accident arises; 
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'@) under coverage B, to any of the following insofar as any of them 
occur on or from premises owned by or rented to the named insured 
and injure or destroy buildings or property therein: (1) the discharge, 
leakage or overflow of water or stcam from plumbing, heating, 
refrigerating or air-conditioning systems, standpipes for fire hose, or 

"industrial or domestic appliances, or any substance from automatic 
sprinkler systems, (2) the collapse or fal! of tanks or the component 
parts or supports thercof which form a part of automatic sprinkler 
syecene or (3) rain or snow admitted directly to the building interior 
through defective roofs, leaders or spouting, or open or defective 
doors, windows, skylights, transoms or ventilators; provided, how- 
ever, this exclusion does not apply to loss duc to fire, to the usc of 
elevators or escalators, to opcrations performed by independent 
contractors, or to the extent that this exclusion is stated in the 
declarations to be inapplicable; 


' G) under coverage B, to injury to or destruction of any property 
arising out of (1) blasting or explosion, other than the as losion of 
air or steam vesscls, piping under pressurc, prime movers, machinery 
of power transmitting equipment, or (2) the collapse of or structural 
injury to any building or structure duc (a) to excavation, including 
borrowing, filling or back-filling in connection therewith, or to 
tunneling, pile driving, coffer-dam work or caisson work, or (b) to 
tnoving, shoring, underpinning, raising or demolition of any building 


or structure or removal or rebuilding of any structural support thercof; 

rovided, however, this exclusion docs not apply with respect to 
iability assumed by the insured under any contract covered by this 
policy, to operations performed for the named insured by independent 
contractors or to completed or abandoned operations within the 
meaning of paragraph 2 of the Products Hazard, and provided further 
that part (1) or part (2) of this exclusion docs not apply to operations 
stated, in the declarations or in the company's manual, as not subject 
to such part of this exclusion; : 


Ck) under coverage B, to injury to or destruction of wires, conduits, 
pipes, mains, sewers or other similar property, or any apparatus in 
connection therewith, below the surface of the ground, if such injury 
or destruction is caused by and occurs during the use of mechanical 
equipment for the purpose of excavating or drilling, of to injury to 
or destruction of property at any time resulting therefrom; provided, 
however, this exclusion does not apply with respect to liability 
assumed by the insured under any contract covered by this policy, to 
operations performed for the named insured by independent con- 
tractors, to completed or abandoned opctations within the meaning 
of paragraph 2 of the Products Hazard,.or to operations stated, in 
the declarations or in the company’s manual, as not subject to this 
exclusion. : 


CONDITIONS 


The conditions, except conditions 4 and 6, apply to all coverages. 
Conditions 4 and 6 apply only to the coverage noted thereunder. 


1. Premium The premium bases and rates for the hazards described 
in the declarations are stated therein. Premium bases 
and rates for hazards not so described are those applicable in accord- 
ance with the manuals in use by the company. 


i The advance premium stated in the declarations is an estimated 
premium only. Upon termination of this policy, the earned premium 
shall be computed in accordance with the company’s rules, rates, 
tating plans, premiums and minimum premiums ap licable to this 
insurance. If the earned premium thus computed exceeds the estimated 
advance premium paid, the named insured shall pay the excess to the 
company; if less, the company shall return to the named insured the 
unearned portion paid by such insured. 
When used as a premium basis: 

(1) the word “‘admissions"’ means the total number of persons, other 
‘~“ chan employees of the named insured, admitted to the event 
: insured or to events conducted on the premises whether on paid 
admission tickets, complimentary tickets or passes; 

(2) the word “‘cost’” means the total cost to (a) the named insured 
with respect to operations performed for the named insured during 
the policy period by indepeadent contractors, or (b) any indemni- 
tee with respect to any contract covered by this policy, of all 
work let or sublet in connection with cach specific project, 
including the cost of all labor, materials and equipment furnished, 
used or delivered for use in the execution of such work, whether 
furnished by the owner, contractor or subcontractor, including 
all fees, allowances, bonuses or commissions made, paid or due; 


the word “‘receiprs”” means the gross amount of moncy charged 
by the named insured for such operations by the named insured 
or by others during the Policy Epa as are tated on a reccipts 
basis other than receipts from telecasting, broadcasting or motion 
pictures, and includes taxes, other than taxes which the named 
insured collects as a separate item and remits directly to a govern- 
mental division; 


(4) the word ‘‘remuneration’’ means (a) the entire remuneration 
earned during the policy period by all employees of the named 

Gi insured, other than drivers of tcams or automobiles and aircraft 
pilots and co-pilots, subject to any overtime carnings or limita- 
tion of remuneration rule applicable in accordance with the 
manuals in use by the company, and subject with respect to cach 
executive officer to a maximum and 2 minimum of $100 and $30 


per week, and (b) the remuneration of each proprietor at a fixed 

amount of $3,600 per annum; - : 
(5) the word ‘‘sales"’ means the gross amount of money char; ed. by 
the named insured or by others trading under his name for all 
goods and prencne sold or distributed during the policy period 
and charged during the policy period for installation, servicin 
of repair, and includes taxes, other than taxes which the nam 
insured and such others collect as'a separate item and remit 
directly to a governmental division: 


_ The named insured shall maintain for cach hazard records of the 
information necessary for premium computation on the basis stated 
in the declarations, and shall send copies of such records to the 
company at the end of the policy period and at such times during the 
policy period as the company may direct. 


2. Inspection and Audit The company shall be permitted to inspect 

; the insured premises, operations and ele- 
vators and to examine and audit the insured’s books and records at 
any time during the policy period and any extension thereof and 
within three years after the final termination of this policy, as far as 
they relate to the premium bases or the subject matter of this 
insurance. 


3. Definitions. 


(a) Contract, The word “‘contract”® means, if in writing, a lease of 
premises, easement agreement, agreement required by municipal 
ordinance, sidetrack agreement, ot clevator or escalator main- 
tenance agreement. : 


(b) Automobile. The word “tautomobile’’ means a land motor 
vehicle, trailer or semitrailer, provided: 


(1) The following described equipment shall be deemed an auto- 
mobile while towed by or cartied on an automobile not so 
described, but not otherwise: if of the crawler-type, any 
tractor, power crane or shovel, ditch or trench digger; any 
farm-type tractor; any concrete mixer other than o} the mix- 
in-transit type; any grader, scraper, roller or farm implement; 
and, if not subject to motor vehicle registration, any other 
equipment not specified in (2)! below, which is designed for 
use principally off public roads. 
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(2) The following described equipment shall be deemed an auto- 
mobile while towed by or carried on an automobile as above 
defined solely for purposes of transportation or while being 
operated solely for locomotion, but not otherwise: if of the 
non-crawler type, any power crane or shovel, ditch og trench 
digger; and any 2ir-compressing, building or vacuum cleaning, 
spraying or welding equipment or well drilling machinery. 


(Ce) Products Hazord. The term “products hazard"’ means 
@ 


goods or products manufactured, sold, handled or distributed 
b 


the named insured or by others trading under his name, 
if the accident occurs after possession of such goods or 
products has been relinquished to others by the named 
insured or by others trading under his name and if such 
accident occurs away from premiscs owned, rented or con- 
trolled by the named insured or on emises for which the 
classification stated in division O of the declarations 
excludes any pat of the foregoing; provided 
products shall be deemed to include any container thercof, 
icle, but shall not include any vending 
, other than such container, rented 


other than 2 veh: 
of others but not sold; 


, such goods or 


machine or any pro) 
to or located for use 


operations, if the accident occurs after such operations have 
been completed or abandoned and occurs away from premises 
owned, rented or controlled by the named insured; provided, 
operations shall not be deemed incomplete because improp- 
erly or defectively performed or because further operations 
may be required pursuant to an agreement, provided further, 
the following shall not be deemed to be “‘o! tions’’ withia 
the meaning of this rar (a) pick-up or delivery, 
except from or onto 2 railroa (b) the maintenance of 
vehicles owned or used by or in behalf of the insured, (¢ 
the existence of tools, uninstalled equipment and abandoned 
or unused materials and (d) operations for which the classi- 
fication stated in division (2) of the declarations specifically 
includes completed operations. 


(d) Assault and Battery. Assault and battery shall be deemed an 


accident unless committed by or at the direction of the insured. 


4. Limits of Liability The limit of bodily ey liability stated in 
Coverage A the declarations as applicable to"‘cach person” 
is the limit of the company’s liabilit for all 
damages, including damages for care and loss of services, arising out 
of bodily injury, sickness or disease, including death at any time 
resulting therefrom, sustained by one person as the result of any one 
accident; the limit of such liability stated in the declarations as 
applicable to “each accident’ is, subject to the above ovision 
respecting cach n, the total limit of the company's liability for 
all damages, including damages for care and loss of services, arising 
out of bodily injury, sickness or disease, including death at any time 
resulting therefrom, sustained by two or morc persons as the result 
of any one accident. 


5. Limits of Liability— Subject to the limit of liabilicy with respect 
Products to "each accident’, the limits of bodily 
injury liability and property damage liability 
stated in the declarations as “‘aggrcgate products’ are rcs tively 
the toral limits of the company’s liability for all damages arising out 
of the products hazard. All such damages arising out of one lot of 
goods or products prepared or acquired by the named insured or by 
another trading under his name shall be Considered as arising out of 
one accident. 


6. Limits of Liability 


The limit of property damage liability stated 
Coverage B 


in the declarations as applicable to “‘cach 
accident’’ is the total limit of the company’s 
liability for all damages arising out of injury to or destruction of all 

of one or more persons or organizations, including the loss 
of use thercof, as the result of any one accident. 


Subject to the limit of liability with respect to “‘cach accident”, 
the limit of property damage liabilicy stated in the declarations as 
“aggregate operations” is the total limit of the company’s liability 
for all damages arising out of injury to or destruction of property, 
including the loss of use thereof, caused by the owncrship, mainten- 
ance or use of premises or operations rated on a remuneration premium 
basis or by contractors’ equipment rated on a receipts premium basis. 


Subject to the limit of liability with respect to “‘cach accident’’, 
the limit of property se liability stated in the declarations as 
“aporegate protective’ is the total limit of the company’s liability 
for all damages arising out of injury to or destruction of property, 
including the loss of use thercof, caused by operations performed for 
the named insured by independent contractors or general supervision 
thereof by the named insured, except (a) maintenance and repairs at 
premises owned by or rated to the named insured and (b) structural 
alterations at such premiscs which do not involve changing the size 
of or moving buildings or other structures. 


Subject to the limit of liability with respect to ‘‘cach accident”, 
the limit of property damage liability stated in the declarations as 
“aggregate contractual” is the total limit of the company’s liability 
for all damages arising out of injury to or 
including the loss of use thereof, with respect to liability assumed b 
the insured under contracts covered by this policy in connection wit 
operations for which there is an “aggregate operations” limit of 
property damage liability stated in the di tions. 


The limits of property damage liability stated in the declarations 
as “‘agercgate operations’’, “aggregate protective’” and “‘aggregate 
contractual" apply se rately to each project with respect to opera- 
tions being ‘ormed away from premises owned by or rented to 
the named insured. 


7. Severability of Interests Thc term “thc insured"’ is used severally 

and not collectively, but the inclusion 
herein of more than one insured shall not operate to increase the 
limits of the company’s liability. 


8. Notice of Accident When an accident occurs written notice shall 

given by or on behalf of the insured to the 
company or any of its authorized 7 as soon as practicable. Such 
notice shall contain particulars sufficient to identify the insured and 
also reasonably obtainable information respecting the time, place and 4 
circumstances of the accident, the names and addresses of the injured 
and of available witnesses. 


9. Notice of Claim or Suit If claim is made or suit is aS against 
the insured, the insured shall immedi- 
rward to the company evcry demand, notice, summons or 


ately fo: 
other process received by him or his representative. 


10. Assistance and Cooperation The insured shall cooperate with 
of the Insured the company and, upon the com- 
ny’s request, shall accend hear- 
ings and trials and shall assist in ¢! ecting settlements, securing and 
giving evidence, obtaining the attendance of witnesses and in the 
conduct of suits. The insured shall not, except at his own cost, 
voluntarily make any payment, assume an obligation or incur any 
expense other than for such immediate medical and surgical relief to 
others as shall be imperative at the time of accident. 


11. Action Against Company No action shall lic a inst the com- 

pany unless, as 2 condition precedent 
thereto, the insured shall have fully complied with all the terms of 
this policy, nor until the amount of the insured’s obligation to pay 
shall have been finally determined cither by judgment against the 
insured after actual trial or by written agreement of the insured, the 
claimant and the company. 


destruction of property, | : 
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Any person or organization or the legal representative thercof who 
has secured such judgment or written agreement shall thereafter be 
entitled to recover under this policy to the extent of the insurance 
afforded by this policy. Nothing contained in this policy shall give 
any person or organization any right to join the company as 2 co- 

ia endant in any action against the insured to determine the insured’s 
‘liability. 


| Bankruptcy or insolvency of the insured or of the insured’s estate 
ghall not relieve the company of any of its obligations hercunder. 


If the insured has other insurance against a 

| loss covered by this policy the ey shall 

| mnot be liable under this policy for a greater proportion o such loss 

| than the applicable limic of liability stated in the declarations bears 
to the toral applicable limit of liability of all valid and collectible 
insurance against such loss. 


12, Other Insurance 


| An met 

13. Subrogation In the event of any payment under this policy, the 

Soareey shall be SSS to all the insureds 

‘rights of recovery therefor against any person or organization and the 

insured shall execute and deliver instruments and and do 

‘whatever else is n y to secure such rights. The insured shall do 
_nothing after loss to prejudice such rights. 


14. Three Year Policy A policy period of three years is comprised 
! of ee consecutive annual periods. Cam: a= 
tation and adjustment of earned premium shall be made at the end of 


‘each annual period. Aggregate limits of liability as stated in this 
policy shall apply separately to each annual period. 


Notice to any agent or knowledge possessed by any 
agent or by any other person shall not effect a waiver 
‘or 2 change in any part of this policy or estop the company from 
fe asserting any right under the terms of this policy; nor shall thc rerms 
Hof this policy be waived or changed, except by cndorsement issued to 
“form a part of this policy, signed by the president and secretary. 


| 


‘15. Changes 


j 


aa 
tary 


16. Assignment Assignment of interest under this policy shall not 

bind the company until its consent is endorsed 

hereon; if, however, the named insured shall dic, this policy shall 

cover the named insured’s legal representative as named insured; 

‘ovided that notice of cancelation addtessed to the insured named 

in the declarations and mailed to the address shown in this policy 
shall be sufficient notice to effect cancelation of this policy. 


17. Cancelation This policy’may be canceled by the named insured 

by mailing to the company written notice stating 
when thereafter the cancelation shall be cffcctive. This policy may 
be canceled by the company by mailing to the named insured at the 
address shown in this policy written notice stating when not less 
than ten days thereafter such cancelation! shall be effective. The mail- 
ing of notice as aforesaid shall be sufficicat proof of noticc. The 
effective date and hour of cancelation! stated in the notice shall 
become the end of the policy period. Delivery of such written notice 
either by the named insured or by the company shall be equivalence 
to mailing. . 

If the named insured cancels, carned premium shall be computed in 
accordance with the customary short rate table and procedure. If the 
company cancels, earncd premium shall be computed pro rata. 
Premium adjustment may be made either at the time cancelation is 
effected or as soon as ticable after cancclation becomes effective, 
but payment or tender of unearned premium is not a condition of 
cancelation. 


18. Declarations By See of this policy the named insured 

agrees that the statements in the declarations are 
his agreements and representations, that this poli i 
reliance upon the truth of such representations and thar this policy 
embodies all agreements existing een himself and the company 
or any of its agents relating to this instrance. 


is iss! in 


19. Mutual Policy Conditions This policy is non-assessable. The 

policy holder is a member of the 

pe and shall participate, to the extent and upon the conditions 

fixed and determined by the board of directors in accordance with 

ae Ses of law, in the distribution of dividends so fixed and 
letermincd. . i 


‘| IN WITNESS WHEREOF, THE MICHIGAN MUTUAL LIABILITY COMPANY has caused this policy to be signed by its president and 
' gecretary at Detroit, Michigan, and countcrsigned on the declarations page by 2 duly authorized representative of the company. 
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DECLARATIONS 


Renewal of Dist.-Indiv. Producer Date of Issue Issuing Office 


2-22128 129-5425 | JOYCE & CO 10-4- CHICAGO 
‘at. Nomed Insured and Address The named Servicing Offices 


JAMES MC HUGH CONSTRUCTION CO., &/OR roared 

AMES D. MC HUGH &/OR JAMES, INC. Boleeeeet 29 4, 80; 4. 
6449 SOUTH PARK AVENUE 3780 
CHICAGO 37, ILLINOIS Bom 31; 


tem 2. Policy Period: From 
OCTOBER 1, 1957 + OCTOBER_| 


12:01 A.M. stendard time at the oddress of the insured as stated herein. | [_] (CX) Monthly (—] Quarterly, | $ 1,715- 00 


Estimated Deposit Premi R to be 
8 Advance Premium Ceeeel Tree rcaion tober Paid 


feem 3. Location of all premises owned, rented or controlled by named insured (Enter “same” if same location as above oddress) 
ALL PREMISES OPERAT | ONS 


Interest of somes insured in such premises Part occupied by named insured 
(Enter “Owner’ General Lessee” or Tenant”) 


sof the named inured is PER AL CONTRACTOR 


em 4. The insurance afforded is on! ith respect to such nd so many of the follow! coverages as re indicated by 
Te lini econ’ heb ans sok nh come oe on Holed herein, subject 10 all of th 


COVERAGES UMITS OF LIABILITY 


a 


A. Bodily Injury Liability 


B. Property Damage Liability 


Endorsements: TOTAL ADVANCE PREMIUM 5 7,100.00 


(SEE SCHEDULE ATTACHED) DEPOSIT PREMIUM - 25% $ 1,775.00 


them 5. The declarations disclose all — Insured hereunder known to exist at the effective date of this policy, unless otherwise stated herein: 
NO EXCEPTIONS 


ltem 6 During the post three years no insu Tar Canceled Insurance, Inved to the named Insured, similar to that afforded hereunder, unless ¢ 
stated herein: ne EXCEPTIONS 


ert oren ratiatcn here In hom 8. Exclusions (1) and (W) do not onply to thoes 
ony cpeeinsion Far Ci) of Exciasice ion (i) jes to classifications wt 
> code number is 1s followed b 


the stiahowed by beg pata XU ot Xe 1 of Ba tf ications 
(ary AAS ters Bolen eval te wn lem ons ae ane 


lem 8. SS icant 


MICHIGAN MUTUAL LIABILITY COMP: ff 


Somers —— 


DECLARATIONS SCHEDULE 
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iter 32-23780 Page No. 2 


8. Description of Hazards Rates | Advance Premiums 
The rating classifications under the Description of Hazards Premium —$—$— 
do not maaey the exclusions or other terms of the policy, Coverage cores Bases Coverage A Coverage, B 
os i mage 


de No. excep icated in Item 7 of the Declarations. Bodily Injury Prop 
) Premises—Operations (a) Per 100 Sq. Ft. | (a) Area (Sa. Ft.) ; | 
-(b) Per Linear Ft. (b) Frontage 


(c) Per $100 of (c) Remuneration 
Remuneration 


(d) @ 


ALL PREMISES AND OPERATIONS | .357 |.448 |c)881 , 988 3,148.70 3,951.30 


Minimum Premium: 
Per Elevator | Number Insured 


ALL ELEVATORS “INCLU ED ABOVE 


Minimum Premium: 
Independent Contractors Per $100 of Cost | Cost 


CONSTRUCTION OPERATIONS N.O.C. . ! INCLUDED ABOVE 


Minimum Premium: 

Products (including Completed Operations) (a) Per$1,0000f Sales| (a) Sales 
Ce) () 

NOT COVERED | 


Minimum Premium: 
Contracts as Defined in Condition 3 (a) Per Contract (a) Number Insured! 
ib) Per $100 of Cost | (6) Cost 


ALL SUCH CONTRACTS INCLUDED ABOVE 


Minimum Premium: 


Special Coverage Premiums “INCLUDED ABOVE 


tees 3,148.70| 3,951.30 


Nosber 32-23780 


Description of Hazards Rates 
ng clossificotions under the Description of Hazards. |-————~__——_ Premivm 
e exclusions or other terns of the policy, Coverage 
tera in Item 7 of the Declarations. A 


ENDORSEMENTS = 

DISTRICT OF COLUMBIA U-T7I, 
FLORIDA U-71,EXCLUDING WATERCRAFT & JANIMALS 
INDIANA U-71, 

KENTUCKY U-71, 

MARYLAND U-71, 

NEW YORK U-71, 

OHIO U-7I, 

VIRGINIA U-7I, 

WISCONSIN U-7I, 

ALL STATES U-241,371,374,446 
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CONTRACTUAL LIABILITY COVERAGE ENDORSEMENT 


The company agrees with the named insured, in consideration of the payment of the 
premium and in reliance upon the statements in the declarations and in the schedule 
below and subject to the limits of liability, exclusions, conditions and other terms 
of this endorsement: 


INSURING AGREEMENTS 
Coverage Y --- Contractual Bodily Injury Liability 


To pay on behalf of the insured all sums which the insured, by reason of the 
liability assumed by him under any written contract designated in the schedule 
below, shall become legally obligated to pay as damages because of bodily in- 
jury, sickness or disease, including death at any time resulting therefrom, sus- 
tained by any person and caused by accident. 


Coverage Z --- Contractual Property Damage Liability 


To pay on behalf of the insured all sums which the insured, by reason of the 
liability assumed by him under any written contract designated in the schedule 
below, shall become legally obligated to pay as damages because of injury to or 
destruction of property, including the loss of use thereof, caused by accident. 

> : 

IL. Defense, Settlement, Supplementary Payments. The provisions of Insuring Agree- 
ment II of the policy, other than paragraph (b) (3) thereof, are applicable to 
the insurance afforded under this endorsement. With respect to such injury, 
sickness, disease or destruction as is covered by the terms of this endorsement, 
the company also shall defend an arbitration proceeding wherein an indemnitee 
under a written contract designated in the schedule below seeks damages against 
the insured on account thereof, and wherein the company is entitled to exercise 
the insured's rights in the choice of arbitrators and in the conduct of such - 
arbitration proceedings. 


Definition of Insured. The provisions of Insuring Agreement ILL of the policy 
are applicable to the insurance afforded under this endorsement.; 


Endorsement Period, Territory. This endorsement applies only to accidents which 
occur on and after the effective date hereof, during the policy period and within 
the United States of America, its territories or possessions, or Canada. 


EXCLUSIONS 


This endorsement does not apply: 


(a) to liability for any warranty of goods or products; 


(b) to damages awarded in arbitration other than an arbitration proceeding as des- 
scribed in Insuring Agreement II of this endorsement; | 
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to any obligation for which the insured may be held liable in an action on a 
contract by a person not a party thereto; 


to injury, sickness, disease, death or destruction due to war, whether or not 
declared, civil war, insurrection, rebellion or revolution, or to any act or 
condition incident to any of the foregoing; 


to liability imposed upon any indemnitee, as a person or organization engaged 
in the business of manufacturing, selling or distributing alcoholic beverages, 
or as an owner or lessor of premises used for such purposes, by reason of any 
statute or ordinance pertaining to the sale, gift, distribution or use of any 
alcoholic beverage; 


under coverage Y, to any obligation for which the insured or any carrier as his 
insurer may be held liable under any workmen's compensation, employment com- 
pensation or disability benefits law, or under any similar law; 


under coverage Z, to injury to or destruction of (1) property owned or occupied 
by or rented to the insured, or (2) property used by or in the care, custody 
or control of the insured or property as to which the insured for any pur- 

pose is exercising physical control; 


under coverage Z, to injury to or destruction of any goods, products or con- 
tainers thereof manufactured, sold, handled or distributed or premises alien- 
ated by the named insured,. or work completed by or for the named insured, out of 
which the accident arises; 


under coverage Z, to any of the following insofar as any of them occur on or 
from premises owned by or rented to the named insured and injure or destroy 
buildings or property therein and are not due to fire: (1) the discharge, 
leakage or overflow of water or steam from plumbing, heating, refrigerating 
or air-conditioning systems, standpipes for fire hose, or industrial or 
domestic appliances, or any substance from automatic sprinkler systems, (2) 
the collapse or fall of tanks or the component parts or supports thereof which 
form a part of automatic sprinkler systems, or (3) rain or snow admitted 
directly to the building interior through defective roofs, leaders or spout- 
ing, or open or defective doors, windows, skylights, transoms or ventilators. 


CONDITIONS 


Policy Conditions. All of the Conditions of the policy which would apply to the 
bodily injury liability or property damage liability coverages thereof shall 
apply to the insurance under this endorsement except those respecting "Premium", 
"Definitions", "Limits of Liability" and "Assistance and Cooperation of the 
Insured". 


Limits of Liability 


(a) Coverage Y. The limit of contractual bodily injury liability stated in the 
schedule below as applicable to "each person" is the limit of the company's 
liability for all damages, including damages for care and loss of services, 
arising out of bodily injury, sickness, or disease, including death at any 


time resulting therefrom, sustained by one person as the result’ of any 
one accident; the limit of such liability stated in the schedule below 
as applicable to “each accident" is, subject to the above provision re- 
specting each person, the total limit of the company's liability for all 
damages, including damages for care and loss of services, arising out of 
bodily injury, sickness or disease, including death at any time result- 
ing therefrom, sustained by two or more persons as the result of any one 
accident. 


Coverage Z. The limit contractual property damage liability stated in 

the schedule below as applicable to "each accident" is the total limit of 
the company's liability for all damages arising out of injury to or des- 
truction of all property of one or more persons or organizations, includ- 
ing the loss of use thereof, as the result of any one accident; the limit 
of such liability stated in the schedule below as “aggregate” is, subject 
to the above provision respecting "each accident", the total limit of the 
company's liability for all damages. Said aggregate limit applies separ- 
ately to each project with respect to operations being performed away from 
premises owned by or rented to the named insured. 


(c) The inclusion herein of more than one insured shall not operate to increase 
the limits of the company's liability. 


Assistance and Cooperation of the Insured. The insured shall cooperate with the 
company and, upon the company's request, shall attend hearings and trials and 
shall assist in effecting settlements, securing and giving evidence, obtaining 
the attendance of witnesses and in the conduct of suits and arbitration proceed- 
ings covered hereunder. The insured shall not, except at his own cost, volun- 
tarily make any payment, assume any obligation or incur any expense. 


Premium. The premium bases and rates for the contracts described in the schedule .~ 
below are stated therein. : 


The premium with respect to which "cost" is the basis, is an estimated premium 
only. Upon termination of this endorsement, the earned premium shall be com- 
puted in accordance with the company's rules, rates, rating plans, premiums and 
minimum premiums applicable to this insurance. If the earned premium thus com- 
puted exceeds the estimated advance premium paid, the named insured shall pay. © 
the excess to the company; if less, the company shall return to the named in- 
sured the unearned portion paid. by such insured. 


When used as a premium basis the word "cost'' means the total cost to any indemnitee 
of all work let or sub-let in connection with each specific project, including 

the cost of all labor, materials and equipment furnished, used or delivered for use 
in the execution of such work, whether furnished by the owner, contractor or sub- 
contractor, including all fees, allowances, bonuses or commissions made, paid or 
due. 


Schedule. The insurance afforded under this endorsement is only with respect to 
such and so many of the following coverages as are indicated by specific limits 
of liability. | 


Coverages Limits of Liability 


Y Contractual Bodily Injury Liability each person 


each accident 
Z Contractual Property Damage Liability 9000.00 = each accident 


aggregate 


Code No. Designation of ; Rates Premium Bases Advance 
Contracts (a) Per Contract Premiums 
(b) Per $100 of Cost (a) Number Insured Cov. Y Cov. Z 
Cov. Y Cov. Z (b) Cost 


ALL WRITTEN CONTRACTS 


Total Advance Premium for this Endorsement: Coverage Y $ INCLUDED (8 POLICY 
Coverage Z PREMIUM 


festive D =, Date 
Policy Number me tae District-Indiv. Producer Policy Date Issued 


10-3 i 
This endorsement SNe oce WO we pole? zoo JOYCE & CO 10-41-58 10-43-57 
a/oR JES D.C HUGH G/OR JES, INC. 


sourH PARK AVENUE CHICAGO ILLINOIS 
and is subject to all t Srovisions of said policy not specifically modified hereby. 


MICHIGAN MUTUAL LIABILITY COMPANY 


a eae 


Authorized Representative 
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EXCLUSION OF PRODUCTS HAZARD ENDORSEMENT 


It is agreed that the policy does not apply to the products haz- 
ard as defined therein. 


Effective Date 
of Endt. Producer 


Baoan A SIRE & 00 , aas 


ae forms a above 9 PS 
ie aa (ea COMETIRT ICN CO. GAIN SOOEES Dn OH O00 an WES, 1. * 


and is subject to all the provisions of said policy not specifically modified tee 
MICHICe Ty MUTUAL LIABILITY COMPANY . 


“¥. SS. NI bySe~ A 
Secretary 


k U-374 (Rev. 11-56) 
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OCCURRENCE ENDORSEMENT 
(Bodily Injury) 


It is agreed that: 


1. Wherever the word “accident” is used with respect to the insurance afforded 
under the Bodily Injury Liability Insuring Agreement, the word "occurrence" 
shall be substituted therefore. 


"Occurrence" means an_ynexpected event or happening or @ continuous or 
repeated exposure to conditions which results during the policy period in 
bodily injury, sickness or disease, including death at any time resulting 
therefrom, provided the insured did not intend that injury, sickness, 
disease or death would result. All damages arising out of such exposure to 
substantially the same general conditions shall be considered as arising 
out of one occurrence. 


subject to all the statements, terms, and conditions of said Policy and shall terminate with the said Policy. 
MICHIGAN MUTUAL LIABILITY COMPANY 


= 3 ‘ssn 
Secretary 
Chace nipneate CUCAGD, 1110018 


U-2h1 (3-52) 
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ENDORSEMENT 


INCREASED LIMITS 
(SPECIFIC JOB) 


IT 1S AGREED THAT ITEM 4 OF THE DECLARATIONS ATTACHED TO THE 
UNDERMENTIONED POLICY 1S AMENDED TO INDICATE THE COMPANY'S LIMITS 
OF LIABILITY AS BEING AS FOLLOWS: 


COVERAGES LIMITS OF LIABILITY 


A. BODILY INJURY LIABILITY ; 500,000.00 EACH PERSON 
1,500,000.00 EACH ACCIDENT 


B. PROPERTY DAMAGE LIABILITY 100,000.00 EACH ACCIDENT 
00,000.00 AGGREGATE OPERATIONS 
00,000.00 AGGREGATE PROTECTIVE 
00,000.00 AGGREGATE CONTRACTUAL 


IT 1S FURTHER AGREED THAT THE PREMIUM RATES APPEARING IN ITEM 8 OF 
SAID DECLARATIONS ARE AMENDED TO READ AS FOLLOWS : 


CODE _NO 


RATES 
CcOV.A COV.B 
9987 407 513 


EXCESS LIMITS CHANGE $60.00 - $5.00 
(PREMIUM ADJUSTMENT ON AUD JT) 


THIS ENDORSEMENT SHALL APPLY ONLY WITH RESPECT TO WORK PERFORMED 

FOR COUNTY OF COOK, ILLINOIS, HIGHWAY DEPARTMENT IN CONNECTION 

WITH CONTRACT "FA INTERSTATE 1, PROJECT 1-O1-4, ROUTE SA062" ; 

CONSTRUCTION OF PEDESTRIAN FACILITIES CONGRESS STREET EXPRESSWAY 

AN Gan LAVERGNE, KILDARE, SPRINGFIELD & ALBANY AVE., CHICAGO, 
! 


Policy Number aie District-Iadiv. Producer bg ra Date lemed 
32-23780 10-1-57 29 5425 JOYCE & CO. 10-1-58 10-4-57 
‘This endorsement forms a part of the above policy issued to 
JAMES MC HUGH CONSTRUCTION CO. &/OR JAMES D. MC HUGH &/OR JAMES, INC. 
and is subject to all the provisions of said policy not specifically modified hereby. 
MICHIGAN MUTUAL LIABILITY COMPANY 
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ENDORSEMENT 
AMENDMENT OF PROPERTY DAMAGE EXCLUSIONS ENDORSEMENT 


IT 1S AGREED THAT THE POLICY IS AMENDED AS FOLLOWS: 

1. SUBDIVISION 2 (A)OF THE PROPERTY DAMAGE LIABILITY EXCLUSION 
RELATING SPECIFICALLY TO THE COLLAPSE OF OR STRUCTURAL {RUURY 
TO ANY BUILDING OR STRUCTURE IS REPLACED BY THE FOLLOWING: 


(A) "TO GRADING OF LAND, EXCAVATION, BORROWING, FILING, BACKFILLING, 
TUNNELING, PILE DRIVING, COFFER-DAM WORK OR CAISSON WORK, OR" 


2. IM THE PROPERTY DAMAGE LIABILITY EXCLUSION RELATING TO INJURY TO OR 
DESTRUCTION OF WIRES OR SWMILAR PROPERTY, THE PHRASE "FOR TME PURPOSE 
OF EXCAVATING OR DRILLING" 1S AMENDED TO READ "FOR THE PURPOSE OF 
Q@RADING OF LAND, PAVING, EXCAVATING OR DRILLING”. 


a} a Thy tes] 
32-23 780 10-157 29-5425 JOYCE & CO. 10-1-58 10-84-57 


This endorsement forms a part of the above policy issued to JAMES MC HUGH CONSTRUCTION Con &/o 
JAMES D. MC HUGH &/OR JAMES, INC. 


p-4kg and fs subject to all the provisions of said policy not specifically modified hereby.-1 
MICHIGAN MUTUAL LIABILITY COMPANY 


’ 
~¢. “4 an 
nee Countersigned by. 
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MICHIGAN MUTUAL LIABILITY COMPANY 


Detroit, Michigan 
GENERAL LIABILITY INSURANCE BINDER 


tanuing Office CHICAGO 


POLICY #_ ASSIGNED C-954 
32-23 780 
prcdeeee JOYCE CO. 


‘In consideration of a. premium to be determined for the binder period in compliance with the approved Manvel of rates in 
force on the date this binder becomes effective, and subject to all of the terms of the Company's Liability Policy designated 
| below, the Michigan Mutual Liability Company hereby acknowledges itself bound, on and after the effective date and hour 
' hereof, with the Insured named below under a contract providing Liability Insurance but only as respects those coverages for 
which the symbol “X” appears below. 


JAMES MC HUGH CONSTRUCTION CO. &/OR JAMES D. MC HUGH 
pO. Add 6449 SOUTH PARK AVENUE, CHICAGO 375 ILLINOIS 
| eration and Description ALL PREMISES - OPERATIONS | 


Nomed Insured 


SCHEDULE OF COVERAGES 


Scheduled Liability Policy 
Manufacturers’ or Contractors 


Owners’, Landlords’ or Tenants’ 
Owners’ or Contractors’ Protective: 


Contractual (specify contract on reverse) 


prehensive General Liability Policy 
(Excluding Products) 


Comprehensive General Liability Policy 
(Including Products) 


The period during which this binder shall remain in force shall beg’ OCTOBER ! - 
at 12:01 A.M. Standard Time, at the address shown above, and shall terminate 30 days from sald effective date. 
and conditions of the approved policy form in current use. 


duly authorized representative on. 
MICHIGAN MUTUAL LIABILITY COMPANY 


ae S si 
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WORKMEN'S COMPENSATION COMMISSION 
108 East Lexington Street 
Baltimore 2, Md. 


SUPPLEMENTAL AWARD OF 
COMPENSATION 


Claim No. A-253760 

Employee Ervin Martin 

Employer James McHugh Construction Company 
Insurer Michigan Mutual Liability Company 


Hearing was held in the above claim before the Commission at 
Hyattsville, Maryland on January 29, 1960 on the following issue: 
Nature and extent of disability 

The Commission finds that the claimant's temporary total disability 
terminated October 1, 1958 inclusive; and further finds that as a result 
of the accidental injury of February 5, 1958, the claimant sustained a 
permanent partial disability resulting in 30% loss of use of his right arm, 


20% loss of use of his left hand, and sustained a permanent partial disa- 


bility to his back and chest amounting to 20% industrial loss of use of 

his body under "Other Cases". The Commission further finds that the 
employer and insurer are responsible for reimbursement unto the 
claimant in the amount of $300.00 being the cost incurred by the claimant 
for transportation in obtaining medical treatment. 

It is therefore, this 8th day of February, 1960, by the Workmen's 
Compensation Commission, ORDERED that compensation for temporary 
total disability terminate October 1, 1958 inclusive; and that James 
McHugh Construction Company, employer, and Michigan Mutual Liability 
Company, insurer, pay unto Ervin Martin, claimant , compensation for 
permanent partial disability, at the rate of $25.00, payable weekly, for a 
period of 75.6 weeks for the right arm, for a period of 39.2 weeks for the 
left hand, and further compensation for permanent partial disability to 
his back and chest, not to exceed $2,500.00 allowable under the "Other 
Cases" provision of the Statute; and reimburse the claimant in the 
amount of $300.00 for the cost of transportation incurred by the claimant 
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in obtaining medical treatment; said compensation herein awarded for 
permanent partial disability to begin October 2, 1958 and run consecu- 
tively thereafter; subject to the provisions of the Workmen's: Compensa- 
tion Law of Maryland. It is further ORDERED that statement of com- 
pensation paid be filed with this Commission in due time. ! 


LESTER H. CROWTHER 
COMMISSIONER 
ATTEST: 


Delancey B. Scrivner, 
Secretary 


ek/ad 


Exhibit 1 
WORKMEN'S COMPENSATION AND 
EMPLOYERS' LIABILITY POLICY 


MICHIGAN MUTUAL LIABILITY COMPANY 
DETROIT, MICHIGAN 


(A mutual insurance company, herein called the company) 


30 
WORKMEN'S COMPENSATION AND EMPLOYERS’ LIABILITY POLICY 


ong Tan 
MICHIGAN MUTUAL LIABILITY COMPANY 


(A mutual insurance company, herein called the company) 


Agrees with the insured, named in the declarations made a hereof, in consideration of the payment of the premium and in reliance upon the 
statements in the declarations and subject to the limits o liability, exclusions, conditions and other terms of this policy: 


INSURING AGREEMENTS 


1 Coverage A—Workmen’s Compensation (a) reimburse the insured for all reasonable expenses, other than loss : 


To Pee ly when due all com tion and other benefits 
required of the insured by the workmen's compensation law. 


of carnings, incurred at the company’s request. 
The amounts incurred under this ate agreement, exce 
a of claims ey are payable by the compe f oe ae o i 
TIPLE StS the amounts payable under covera or the applicable limit of} 
Coverage B—Employers’ Liability liability andes coverage B. = 
To Pay on behalf of the insured all sums which the insured shall 
become legally obligated to pay as damages because of bodily injury Ill Definitions 
by accident or disease, including death at any time resulting there- 
from, sustained ia the United States of America, its territories or @) 
possessions, or Canada by any employee of the insured arising out of 
and in the course of his employment by thejinsured cither in operations 
in 2 state designated in Item 3 of the declarations or in operations 
necessary or incidental thereto. bencfivs. 
ll Defense, Settlement, Supplementary Payments State. The word “‘state’” means 20 State or Territory of the 
As respects the insurance afforded by the other terms of this policy United States of America and the District of Columbia. 
the company shall: } aoa sd by Accident; noey Inivey by Disease. 
(x) defend any proceeding against the insured seeking such benefits tion of disease 1s not an accie ¢ within the meaning 
and any Bisa the insured alleging such ispary and secking accident” in the term “*bodily injury by accident” and cay such, 
damages on account thereof, even if such proceeding or suit is directly from a bodul accident 18 
andlcss, false or fepdalcaraborcs COmPRDY, may make such "bodily injury b .”" The term 
a rae a an lement of any claim or suit as Bats dod within xe ee “bodily injury by accident.” 
(b) pay all premiums on bonds to rclease attachments for an amount (4) Assault and Battery. Under coverage B, assault and battery shall 
not in excess of the applicable limit of Ee of this policy, all be decmed an accident unless committed by or at the direction of 
jums on appeal bonds required in any such defend proceed- the insured. 
ing or suit, but without any obligation to apply for or furnish 
any such bonds; IV Application of Policy 
pay all expenses incurred by the company, all costs taxed against This policy applies only to injury Q) b 
the insured in any such receedingoc suit and all interest ac- the =e ig or Ob disease pst | 
cruing after entry of judgment until the compan: has paid or of which the last day of the last exposure, in 
tendered or deposited in court such part of such judgment as does insured, to conditions causing the disease occurs 
not exceed the limit of the company’s liability thereon; period. 


EXCLUSIONS 


This policy does not apply: violation of law with the knowledge or acquiescence of the insured 


(2) to operations conducted at or from any workplace not described OF *0Y executive officer thereof; 


in Item 1 or 4 of the declarations if the insured has, under the work- bodily inj diseas . 

men’s compensation law, other insurance for such operations or is a ee eeemnnat ageee ee end o rae ch Tod a Prom ie 

qualified self-insurer therefor; made or suit is brought against the ore ax damages because o! 
(b) unless required by law or described in the declarations, to such injury or death resulting therefrom; 


domestic employment or to farm or agriculcural employment; CO und = ae reer 
met under coverage B, to any obligation for w! ¢ insured or any 
oe eadencorenes to liability assumed by the insured under any carrier as his insurer may be bast mabe ater the rocenenss com. 
tract or agreement; : pensation or occupation disease law of 2 state designated in Item 30 
(a) under coverage B, (1) to punitive or exemplary damages on the declarations, any other workmen's compensation or occupational 
account of bodily injury to or death of any employee employed in discase law, any unem) loymens compensation or disability benefits 
violation of law, or (3 with respect to any employee employed in law, or under any amis i We 


X-31 (11-55) 
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CONDITIONS 


The conditions, 


conditions 8, 9, 10 and 16, apply to all 


except coverages, 
Conditions 8, 9, 10 and 16, apply only to the coverage noted See 


The premium bases and rates for theclassifications of 
ions described in the declarations are as stated 


of this policy. 
“‘remuneration”’ means the entire 


yithe 
cers 


ium to the com- 

er interim premiums 

in the manuals in use by the com- 

the insured promptly after the cnd of each interval 

i The d it ium shall be retained by 

this poli and credited to the final 

mium adjustment. 


ered shall maintain records of the information necessary for 
ion on the bases stated in the declarations, and shall 


premium 
shall be 


2. Long Term Policy If this policy is written for a period lon er 
! than one year, all the provisions of this 
policy shall apply separately to cach consecutive twelve months 
period, or, if the first or last consecutive period is less than twelve 
months, to such period of less than twelve months, in the same 
manner as if a separate policy had been written for each consccutive 
period. The earned premium fo: 


b 
tions of operations for which 
am basis, to the following provisions: 


e ium rates for the first consecutive oe shall be those 
cae ante the declarations and those applicable for such period in 

' accordance with the manuals in use by the company; 

(b) The premium bascs, classifications of operations, rates, rating 
plaos, premiums and minimum premiums for each such abeenee 
period shall be those applicable for such period in c 
with the manuals in use by the company. 


3. Partnership or Joint Venture If the insured is 2 ership or 
as Insured imorded by this pe insurance as is 
applics to 

each partner or member thereof as an insured only aie he is acting 
within the scope of his duties as such partner or member. 


4. Inspection and Audit The com i and any rating authori 
Sl oe 
s nipment cov. 
¢ and audit the insured's om vouchers, 


able time daring 
in three years 
the premium bases or the subject matter of this insurance. 


5. Notice of Injury When an injury occurs written notice shall be 

ns oe by or on See com- 

or any of its authorized agents as soon as 5, notice 

Pall contain particulars sufficient to identi the insured and also 

reasonably obtainable information respecting the time, place and 

circumstances of the injury, the names and addresses of the injured 
and of available witnesses. 


6, Notice of Claim or Suit If claim is made or suit or other proceed- 

ing is brought against the insured, the 
insured shall immediately forward to the company cvery demand, 
notice, summons or other process received by him or his representative. 


7. Assistance and Cooperation The insured shall cooperate with 
of the Insured the company and, upon the com- 
pany's request, attend hear- 
ings and trials and shall assist in effecting settlements, securing and 
giving evidence; obtaining the attendance of witnesses and in the 
conduct of suits or ings. The insured shall not, except at his 
own cost, voluntarily make any payment, assume any obligation or 
incur any expense other than for such immediate medical and other 
services at the time of injury as are required by the workmen’s com- 
pensation law. 


8. Statutory Provisions Thecompany shall bedirectly and primeril 
Coverage A liable to any person carisiads to the benefice 
of the workmen's com: tion law under 
this policy. The obligations of the company may be enforced by such 
person, or for his benefit by any agency authorized by law, whether 
against the company alone or jointly with the insured. SL or 
insolvency of the insured or of the insured's estate, or any default of 
the insured, shall not relieve the company of any of its obligations 
under coverage A. 

As between the employce and the company, notice or knowledge of 
the injury on the part of the insured be notice or knowledge, as 
the case may be, on the part of the company; the jurisdiction of the 
insured, for the feoepoees of the workmen's compensation law, shall be 
jurisdiction of the company and the company shall in all things be 
bound by and subject to the findings, judgments, awards, decrecs, 
orders or decisions rendered ae the insured in the form and manner 
provided by such law and within the terms, limitations and provisions 
of this policy not inconsistent with such law. 

All of the provisions of the workmen's compensation law shall be 
and remain a part of this poleyesiealiyand completely as if written 
herein, so far as they apply to compensation and other benefits pro- 
vided by this policy and to special taxes, payments into security or 
other special funds, and assessments required of or Icvied against com- 
pensation insurance carriers under such law. 

The insured shall reimburse the company for any payments required 
of the company under the workmen's compensation law, in excess of 
the benefits regularly provided by such law, solely because of injury to 
(a) any employee by reason of the serious:and wilful faccadarr ohana 
insured, or Seay employee employed by the insured in violation of 
law with the knowledge or acquiescence of the insured or any execu- 
tive officer thereof. 

Nothing herein shall relieve the insured of the obligations imposed 
upon the insured by the other terms of this policy. 


9. Limits of Liability The words “damages because of bodily injury or a change in any of this policy or estop the com from as- 
Coverage B by accident or discase, including death atany serting any right Vacate poker fe potions nor shall the terms of 
time resulting therefrom,"” in coverage Bin- this policy be waived or canes, except by endorsement issued to 

clude damages for care and loss of services and damages for w: ich the forma part of this policy, signed by the president and secretary. 
insured is liable by reason of suits or claims brought against theinsured 14 Assignment Assigoment of interest under this policy shall not 
by others to recover the damages obtained from such others because of bind the company until its consent is endorsed 
such bodily injury sustained by employees of the ingnred aPsi9g O° of hercon. If, however, during the policy period che insured shall die, and 
ae roe ys their emp Wwe che Roce See stated in written notice is given to the coeapesy, within thirty days after the 

G tions for coverage B is the to it of the company’s *e poli 5 

liability for all damages because of bodily injury by accident, in- date of such death, this Pod shall cover the insured’s neste ar 


. : A tative as insured; provided that notice of cancelation ad to the 
cluding death at any time resulting therefrom, sustained by one or ared named in ae declarations end mailed or delivered, after such 


more employees in any one accident. The limit of liability stated in oe + ahs . : . 
the declarations for coverage B is the total limit of the Sar pet 7 eaaese wee policy shall be sufficient notice to 


ees iy § 
liabilicy for all damages because of bodily injury by disease, in adi; . ~ P 
aeachies _ time resulting therefrom, Gesreine? coe or ote ea 15. Cancelation This. policy cap ecee eh nee Ail 
ployees o! ¢ insured in operations in any one state designat in Irem mailing ¢ y a ice 8 
3 7! the declarations or operations ey of incidental thereto. When thereafter the cancelation shall be effective. This policy may be 
Ste nctson bee of owe ha os pe sal or Osi © SST Sy rae oer Soe 
10) *s liability. 
the limizs of che company’s Hebility ‘ thereafter s canslncion shall be effective. The mailing of notice as 
10. Action Against Company No action shall lie against thecom- aforesaid shall be sufficient proof of notice. The effective date and hour 
Coverage B pany uoless,asaconditionprecedent of cancelation stated in the notice shall become the end of the policy 
_theteto, the insured shall have fully period. Delivery of such written notice either by the insured or = the | 
complied with all the terms of this policy, nor until the amount ofthe company shall be equivalent to mailing. 
insured’s obligation to pay shall have becn final determined either by If the insured cancels, unless the manuals in use by the compan 
judgment against the insured after actual trial or by written agree- otherwise provide, earned premium shall be (1) computed in - 
ment of the insured, theclaimantand thecompany. ance with the customary Bore rate table and procedure and (2) not 
Any person or organization or the legal representative thereof who __ less than the minimum premium stated in the declarations. If the com- 
has secured such judgment or written agreement shall thereafter be pany cancels, earned premium shall be computed pro rata. Premium 
catitled to recover under this policy to the extent of the insurance adjustment may be made at the time cancelation is effected and, if not 
afforded by this policy. Nothing contained in this policy shall give then made, shall be made as soon as practicable after cancelation be- 
any person or organization any right to join the company as 2 co © comes effective. The company’s check or the check of its representative 
defendant in any action against the insured to determine the insured’s mailed or delivered as aforesaid shall be a sufficient tender of any 
liability. : ‘ ‘ refund of premium due to the insured. 
Bankruptcy or insolvency ofthe insured or of the insured’s estateshall When the insurance under the workmen's compensation law may not 
not relieve the company of any of its obligations under coverage B. be canceled except in accordance with such law, this condition so far 


11. Other Insurance RS ag applics £9 1 me aoe policy with respect to such 
cov is policy, the company shall not z x papers P . - 
be Hale to the insered ie hare tere proportion cemuchiloes 16. Terme of Policy Conformed Tesms of chis policy WEES of 
than the amount which would have becn payable under this policy, to Statute conflict with the provisions of the | 
bad no such other insurance existed, bears to the sum of said amount Coverage A workmen's compensation law are 
aad che amounts which would have been payable under cach other hereby amended to conform to such law. ; 
policy applicable to such loss, had cach such policy been the only 17. Declarations By acceptance of this policy the insured agrees 
policy so applicable. that the statements in the declarations are his 
agreements and representations, that this policy is issued in reliance 
upon the trath of such representations and that this policy embodies 
all agreements existing between himself and the company or any of its 
agents relating to this insurance. | : 
18. Mutual Policy Conditions This Policy is non-assessable. The 
licy holder is 2 member of the 


12. Subrogation In the cvent of any payment under this policy, the 

company shall be subrogated to all rights of 
recovery therefor of the insured and any person entitled to the benefits 
of this policy against any person or organization, and the insured shall 
execute and deliver instruments and papers and do whatever clsc is 
necessary to secure such rights. The insured shall do nothing after loss 
to prejudice such rights. : 


company and shall participate, to the extent and upon the conditions 
‘ xed and determined by the board of directors in accordance with the 
13. Changes Notice to any agent or Roose possessed by any ovisions of law, in the distribution of dividends so fixed and 


agent or by any other person shall not effect 2 waiver determined. 


IN WITNESS WHEREOF, the MICHIGAN MUTUAL LIABILITY COMPANY has caused this policy to be signed by its president and 
secretary at Detroit, Michigan, and countersigned on the declarations page by a duly authorized representative of the company. 


-$. Bh XKJeySe- 


Secretary 


xhibit 1 


Nd 


' 31-8377¢ 
i 1. Nome of Inevred and Address 


a aie ie CONSTRUCTION CO., 
i seat Fur cee 
Cut 37, ILLINOIS 


BCATIONS—Alll wtlocs of the red oo om which comratint covered by fie ply er conde ae located ote cbove drow 


G2 Policy Period: From 
ER 1, 1957 o OCTOBER 1, 1958 
9 of the address of the insured as stated herein. 


tans “TT es ue one SS = He 


SRIVERS AMD THEIR NCLPERS 
H.0.C. - Recc = COOERCIAL = INCLUDING GARAGE 
DPLSYEES; 


CLEANERS - ENGAGED IM REMOVAL OF DEBRIS | 2.23% 
1M COMMECTION WITH CONSTRUCTION OR 
ERECTION. 
CLERICAL @FFICE BWLOYEES W.0.C. 
COPTER WORK = NOT NOT PREVAAT ALL 


far ag A 
a i EXCAVAT Ou x, savour OR con- 
OF SuB-STRYC 


i iar 3 
=a Cree in ein Dee) > Total Egtaated Annual Preston 30,000.00 


SEMEBULES ATTACHED) x DEPOSIT PREM iM 500.00 
TS a pee Liabiliiy ae ee 


gf te oll the terme of this policy having reference thereto. 


net ting © Ions at Soation descrteed herein or r Seria er location in a state 
Le pak eperations at or from the Gy eperations i 


i% No taller insorence han been conceled by ony cther Insance carter deiag the pant yest, ennupt os herein sited: 


MICHIGAN MUTUAL LIABILITY COMPANY 


Countersigned ly, 


_..31_, 
SCHEDULE 


Pdlicy Number31- 23779 Poge Number 2 


Code 
Number 


5213 


ion of Coerations Rares Premium asi 
Entries in this item, except os specifically provided elsewhere in this Per $100 of Estimated Total" 
policy, do not modify any of the other provisions of this policy. Remuneration |Annual Remuneratic 


CONCRETE CONSTRUCTION N.0.C.- INCLUDING 
FOUNDATIONS, OR THE MAKING, SETTING UP 
OR TAKING DOWN FORMS, SCAFFOLDS, FALSE 
WORK OR CONCRETE DISTRIBUTIN® APPARATUS- 
NeP.De WITH 5222-"CONCRETE CONSTRUCT | ON 
IN C CTION WITH BRIDGES OR CULVERTS" 
OR a2 OR 5507/"STREET OR ROAD CON~ 
STRUCTION". -(EXCAVATION; PILE DRIVING; 
ALL WORK IN SEWERS, TUNNELS, SUBWAYS, 
re te OR COFFERDAMS TO BE SEPARATELY 


CONCRETE OR CEMENT WORK-FLOORS, DRIVE- 
WAYS, YARDS OR SIDEWALKS-!NCLUDING 
DRIVERS, CHAUFFEURS AND THEIR HELPERS- 
NeP.D. WITH 5215-"CONCRETE WORK-NOT 
MONOLITHIC CONCRETE BUILDING CONSTRUCTIC 
ETC. "=(SELF-BEARING FLOORS; AIRPORT RUN- 
WAYS, WARMING APRONS; STREET OR ROAD 
CONSTRUCTION TO BE SEPARATELY RATED). 


CONTRACTORS-CONSTRUCTION OR ERECTION- 
EXECUTIVE SUPERVISORS-EXERCISING SUPER- 
VISION THROUGH SUPERINTENDENTS AND 
FOREMEN-NO DIRECT SUPERVISION. 
SUPERINTENDENTS OR FOREMEN IN CHARGE OF 
CONSTRUCTION OR ERECTION WORK, WATCHMEN, 
TIMEKEEPERS OR CLEANERS SHALL BE ASSIG- 
NED TO THE GOVERNING CLASSIFICATION. 


CONTRACTOR'S PERMANENT YARDS-FOR MAIN- 
TENANCE OF EQUIPMENT OR STORAGE OF MATER! 
AL-(MILL OPERATIONS OR FABRICATION TO 

BE SEPARATELY RATED). 


EXGAVATIQN N.0.C.-INCLUDING BORROWING, 
FILLING OR BACK-FILLING; DRIVERS, CHAUF- 
FEURS AND THEIR HELPERS.-(MASS ROCK 
EXCAVATION WITH STREET OR ROAD CONSTRUC- 
TION PILE DRIVING, SHAFT SINKING, CAIS~ 
SON OR COFFERDAM WORK TO BE SEPARATELY 
RATED). 


| BEST COPY AVAILABLE © 


from the original bound volume 


Estimated 
Annual! Premium 


Exhibit 1 32 
SCHEDULE 


Policy Number31- 23719 Page Number 3 
jasyhcanion of Ooerations Kotes Premium Basis 


OS 
Code Entries in this item, except os specifically provided elsewhere in this | Per $100 of Estimated Toto! 
mber policy, do not modify cny of the other provisions of this policy. 1 Remuneration Annual Remuneration’ 


5022 | MASONRY NeOeCe | 1633! 


Estimoted | 
Annual Premun 


| 


6306 | SEWER CONSTRUCTION-ALL OPERATIONS-IN- 
| CLUDING TUNNELING AT STREET CROSSINGS 
WHEN NOT PERFORMED UNDER AIR PRESSURE; 
DRIVERS, CHAUFFEURS AND THEIR HELPERS. - 
(ALL OTHER TUNNELING TO BE SEPARATELY 
RATED). 


6251 | TUNNELING-NOT PNEUMATIC-ALL WORK TO COM- 
PLETION-INCLUDING LINING.-(SUBWAY CON- 
STRUCTION TO BE SEPARATELY RATED). 


COVERAGE B - $100,000 LIMIT 
- 2% OF PREMIUM 


LOSS CONSTANT $5.00 


DISTRICT OF COL! tA 
R CTIVE RATING PLAN "D" 


AS ABOVE 
AS ABOVE 
AS ABOVE 
ABOVE 
ABOVE 


ABOVE 
ABOVE 
ABOVE — 
ABOVE 
ABOVE 
ABOVE 
ABOVE 


COVERAGE B - $100,000 LIMIT 
- 2% OF PREMIUM 


LOSS CONSTANT - NONE 


Endorsements 


Exhibit 1. 


of © Hons 


Entries in this item, except os specifically provided elsewhere in this Estimated Toto! 
policy, do not modify any of the other provisions of this policy. Remuneration |Annval Remuneration| 


FLORI 
ECTIVE RATING PLAN "D" 


| AS ABOVE 
AS ABOVE 
AS ABOVE 
AS ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 

AS ABOVE 


COVERAGE B - $100,000 LIMIT 
- OF PREMIUM 


LOSS GONSTANT $12.00 


Estimated 
Annual Premium 


AETROSPECTIVE RATING PLAN "BD" 
AS ABOVE 
AS ABOVE 
AS ABOVE 
AS ABOVE 
AS ABOVE 
AS ABOVE 
AS ABOVE 


| BEST COPY AVAILABLE 


from the original bound volume 


Exhibit 1_~-—— 34 
z SCHEDULE 


Polio Number31 2 9g Page Number 
gsihcation of Overations 


ode Entries in this item, except as specifically provided elsewhere in this 
lumber policy, do not modify any of the other provisions of this policy. 


3606 | AS ABOVE 
6217 | AS ABOVE 
5022 | AS ABOVE 
6306 | AS ABOVE 
6251 | AS ABOVE 


COVERAGE B - $100,000 LIMIT 
- 2% OF PREMIUM 


LOSS CONSTANT - NONE 


KENTUCKY 
RETROSPECTIVE RATING PLAN _"D” 


AS ABOVE 
AS ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 


COVERAGE B - $100,000 LIMIT 
= OF PREMIUM 


LOSS CONSTANT - NONE 


| MARYEAND 
| RETROSPECTIVE RATING PLAN "po" 


ARO 


Per $100 of 


204 
1.641 
1.165 
3.434 
4.420 


Number3t- 2 TI? Page Number | 6 ' 
Bssihcation of Operations Kotes Premium Basis 


Entries in this item, except as specifically provided elsewhere in this | Per $100 of Estimated Toto! 
policy, do not modify eny of she other provisions of this policy. | Remuneration |Annual Remuneration 


Estimated 
Annual Premium 


| 
ABOVE | 1.074 | 


ABOVE 2.834 
ABOVE -097 
ABOVE 8.342 
ABOVE 3.225 
ABOVE 2.417 
ABOVE 204 
ABOVE 2.893 
ABOVE 1.941 
; ABOVE 5.307 
ABOVE 9.991 


COVERAGE B - $100,000 LIMIT 
- 2$ OF PREMIUM 


LOSS CONSTANT $8.00 


MICHIGAN | 
ROSPECTIVE RATING PLAN "8" 


ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE, 
ABOVE 
ABOVE 
ABOVE 


| BEST COPY AVAILABLE - 


from the origina! bound volume 


Exhibit 1 . 36 


-_—_— SCHEDULE 


Polity Number31- 23779 j Page Number 


Assihcation of Ooerations | Rotes Premium Basis 


Code 
Number 


! Estimated 


peratons 
Entries in this item, except os specifically provided elsewhere in this ! Per $100 of Estimated Total AnncallPremiv 


policy, do not modify ony of the other provisions of this policy. \ Remuneration |Annual Remuneration! 


3306 | AS ABOVE | 5-075 


{ 
in251 
6260 


, VESSELS? BARGES, SCOWS, GANAL BOATS OR 


| AS ABOVE | 4.871 
{ 


| TUNNELING--PNEUMATIC--ALL OPERATIONS IN- ) TO € DETERMINED BY 


CLUDING LINING, ALL EMPLOYEES WORKING 

UNDER AIR PRESSURE AND ALL OTHERS EN- MICHIGAN BUREAU. 
GAGED IN THE TUNNEL OR IN WORK ON THE 
APPARATUS CONNECTED THEREWITH. 


COVERAGE. B - $100,000 LIMIT 
- 2% OF PREMIUM 


UNITED STATES LONGSHOREMEN'S, AND HARBOR 
WORKERS" COMPENSATION ACT - 4 


ENDORSED FOR MARITIME VOLUNTARY COMPEN- 


SATION - COVERAGE 11 
COVERAGE B = $100,000/100,000 LIMITS 


LIGHTERS--NOT SELF PROPELLED 
MINIMUM CHARGE 


NEW_YORK 
RETROSPECTIVE RATING PLAN "Dp" 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 


ABOVE 


ABOVE 
ABOVE 


ABOVE 
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“SCHEDULE 


woe 


rdiicy Number31_ 23119 Poge Number & 


lassincation of Coerations Premium Bosis 


Code Entries in this item, except os specifically provided elsewhere in this Per $100 of Estimated Tojo! 
Number policy, do not modify any of she other provisions of this policy. Remuneration |Annval Remuneration: 


| LOSS AND EXPENSE CONSTANT $41.00 
[DISEASE COVERAGE 8 - $100,000 LIMIT 
AS ABOVE 
AS ABOVE 
ABOVE 
ABOVE 
ABOVE 


j Estimated: 
| Annyal Premium 


ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE. 
ABOVE. 


DISEASE MINIMUM PREMIUM $5.00 (COLLECTED 
IN ILLINOIS) 


T 
REYROSPEETIVE RATING PLAN _"D" 


ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 


[ BEST COPY AVAILABLE | 


from the original bound volume 
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— SCHEDULE 


Bblicy Number 31 - 2 ({9 Page Number 9 
Clossihcation of Overations | Rates Premium Bosis 


EE nO 
Code Entries in this item, except os specifically provided elsewhere in this ! Per $100 of Estimated Toto! |; 
Number colicy, do not modify eny of the other provisions of this policy. | Remuneration |Annual Remuneration: 


6217 | AS ABOVE | 3.103 | 


1.309 | 
| 


Estrmoted 
Annvol Prema 


5022 | AS ABOVE 
6306 | AS ABOVE | 4.131 
6252 | AS ABOVE | 5-729 
COVERAGE B - $100,000 LIMIT 
- 2% OF PREMIUM 


LOSS CONSTANT $7.00 


Vv N 
IVE RATING PLAN "DO" 


AS ABOVE 
AS ABOVE 
AS ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
ABOVE 
AS ABOVE 


COVERAGE B - $100,000 LIMIT 
- 2% OF PREMIUM 


LOSS CONSTANT - NONE 


WISCONSIN 
RETROSPECTIVE RATING PLAN "D' 


AS ABOVE 


| es remit 
| Per $100 of Estimated Total 
| Remuneration |Annual Remuneration 


| 867 | 


COVERAGE B - $100,000 LIMIT 
- 0.5% OF PREMIUM 


LOSS CONSTANT - NONE 


ENDORSEMENTS: 


ILLINOIS - U-320, RETRO ENDORSEMENT U-146, 
DISTRICT OF COLUMBIA - U-127, EXCESS BENEFITS, 
U-71, RETRO ENDORSEMENT U-148, 
FLORIDA - U-71, RETRO ENDORSEMENT U-148, 
INDIANA - U-28i1, U-71, RETRO ENDORSEMENT [-148 
KENTUCKY ‘- U-293, U-7!, RETRO ENDORSEMEN u-148, 
MARYLAND - U-71, RETRO ENDORSEMENT U-148, 
NEW YORK - U-327, U-71, RETRO ENDORSEMENT) U-148, 
MICHIGAN - U~[1 283,313, 328,314,394, 304, 
RETRO ENDORSEMENT U-148, 
TENNESSEE - U-71, RETRO ENDORSEMENT U-140 
VIRGINIA - U-7!, EXCESS BENEFITS, RETRO ENDORSEMENT U-148, 
WISCONSIN - U-71, RETRO ENDORSEMENT U-140 
ALL STATES - U-302, INCREASED EMPLOYERS' LIABILITY LIMITS. 


[| BEST COPY AVAILABLE 


from the original bound volume 


Exhibit % 


Estimated 
Annyol Premium 


Exhibit 1 
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ENDORSEMENT 


EXSESS BENEFITS - VIRGINIA 
(DISTRICT OF COLUMBIA EMPLOYEES) ° 


IT 1S AGREED THAT SUCH INSURANCE AS 1S AFFORDED BY T 
UNDER COVERAGE A’ BY OF THE DESIGNATION OF VI 
ITEM 3 OF THE DECLARATIONS, IT 1S AGREED THAT: 


1. IN MAKING PAYMENT OF ANY CLAIM UNDER THE 
SATION LAW OF VIRGINIA, THE COMPANY WILL 9 SE 
THEREOF SUCH ADOITIONAL BENEFITS AS WOULD’ BE PAYABLE IF THE 
WORKMEN'S COMPENSATION LAW OF THE DISTRYCT OF COLUMBIA WERE 


EMENT ARE APPLICABLE 
MBERS OF (A) THE CONCRETE 
WASHINGTON,D.C. (B) THE 
i WASHINGTON,D.C.,AND (C) THE 
CARPENTER'S DISTRICT COUNCIL Y BRICKLAYER'S UNION NO.| OF 
WASHINGTON,D.C. AND WHO ARE EMPLOYED BY THE INSURED IN THE 
STATE OF VIRGINIA, 


THE RATES FOR THIS COVERAGE LL BE THE DIFFERENCE BETWEEN 
THE VIRGINIA ADJUSTED RATES/ AND THE DISTRICT OF COLUMBIA AD~- 
JUSTED RATE: OF THE VIRGINIA AD- 


100,000 LIMIT 


TTIOWAL PREMIUM ,IF ANY, TO BE DETERMINED ON ANDI 
Dein kore 


10-1-58 = 11-27-57 


JANES“ MC WIG CONBTRECTION CO. &/OR JAMES D. MC HUGH 


di a sudo tw alt tha paavisiens of mid polity tet apetiineliy medited bereby. 
MICHIGAN IWUTUAL LIAMLITY COMPANY \ \ 
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Exhibit 1 
ENDORSEMENT 


Excess Benefits - Maryland 
(District Of Columbia Employees) 


It is agreed that such insurance as is afforded by the policy under 
coverage A by reason of the designation of Maryland in Item 3 of the 
declarations, it is agreed that: 

1. In making payment of any claim under the Workmen's Compen- 
sation Law of Maryland, the company will pay in settlement thereof such 
additional benefits as would be payable if the Workmen's Compensation 
Law of the District of Columbia were applicable. 

2. The rates for this coverage shall be the difference between the 
District of Columbia rates, adjusted to a $300 limitation basis on the 
basis of District of Columbia payroll indications, and the Maryland rates, 
subject to a minimum of 10% of the Maryland rates. 

3. The following rates are not in lieu of, but in addition to the 
Maryland statutory rates appearing in Item 4 of the policy declarations 
and shall be as follows: | 
Code No. 

Maryland Classification Rates 


5403 Carpentry N.O.C. .385 
5610 Cleaners -470 
6252 Cofferdam Work .884 
5213 Concrete Construction N.O.C. .808 
5221 Concrete or Cement Work .254 
5606 Contractors .028 
8227 Contractors Permanent Yards -414 
6217 Excavation N.O.C. .395 
5022 Masonry N.O.C. .188 
6306 Sewer Construction -630 
6251 Tunneling 1.053 


* * * | Ilegible] * * * be determined on audit. 

| First column illegible]: [Ilegible] Date Issued: 5-28-59 

Effective Date of (Ilegible): 4-6-59 District Indiv.: 29-5425 
Producer: Joyce & Co. Exp. Date of Policy: 10-1-59 
This endorsement forms a part of the above policy issued|to James 
McHugh Construction Co., 6449 South Park Avenue, Chicago, 37, Dlinois 
and is subject to all the provisions of said policy not specifically modified 
hereby MICHIGAN MUTUAL LIABILITY COMPANY 


/s/ |Megible], President 
[ See Corrected copy] 


/s/ E.J. Paxson, Jr. 


Countersigned by 
Authorized Representative 
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[ Filed September 22, 1960] 


ANSWER BY THIRD PARTY PLAINTIFF TO 
REQUEST FOR ADMISSIONS 


Comes now the third party plaintiff, James McHugh Construction 
Company, by its attorneys, and in answer to the Request for Admissions 
filed herein by third party defendant, Michigan Mutual Liability Company, 
admits as follows: 

1. Third party plaintiff admits that the specimen policy purporting 
to be a "Comprehensive General Liability Policy", attached to the Request 
for Admissions, contains the same provisions as the policy received by 
third party plaintiff from third party defendant except for the differences 
listed in Schedule One attached hereto, and that the photocopies of the 
endorsements attached thereto are the same as those contained in the 
endorsements received by third party plaintiff from third party defend- 
ant with the exception of the differences listed in said Schedule One. 

2. Third party plaintiff admits that the photocopy of a specimen 
workmen's compensation and employer's liability policy attached to the 
Request for Admissions, and that endorsements attached thereto, are 
the same as the policy and endorsements received by third party plain- 
tiff from the third party defendant except for the differences listed in 
Schedule Two. 

3. Third party plaintiff admits the existence and genuineness of 
the award, photostatic copy of which is set forth in Paragraph 3 of the 
Request for Admissions. 

4. Third party plaintiff admits that plaintiff Ervin Martin was 
injured on February 5, 1958, in the State of Maryland, while in the employ 
of third party plaintiff. . 

5. Third party plaintiff admits that third party defendant is presently 
making payments to the plaintiff in accordance with the said award referred 
to in Paragraph 3 above. 


/s/ MONROE OPPENHEIMER 
Attorney for Defendant and 
Third Party Plaintiff : 
1026 Woodward Building 
Washington 5, D. C. 


| Jurat dated September 21, 1960] 
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SCHEDULE ONE 
The following are the differences between the "specime n" Compre- 
hensive General Liability Policy and endorsements thereto, photostatic 
copies of which are attached to the Request for Admissions, and the policy 
and endorsements thereto received by third party plaintiff from third 
party defendant, the references to page numbers being to the pages in 
the order in which they appear in the photocopy attached to the Request 
for Admissions. 
Page 
7th Item 1 of Declarations. The specimen copy 
lists only "James McHugh Construction Co." 
as insured, whereas the policy issued also 


lists "and/or James D. McHugh and O.R. 
James, Inc." 


Items 5 and 6. The specimen copy is blank 
while the policy issued states "No exceptions” 
in these items. 


Subitems (b) and (c) of Item 8 of Declarations 
in the policy issued states "included above" 
under "Advance Premiums"; subitem (d) 
states "not covered"; subitem (e) states "all 
such contracts". 


Schedule as issued lists opposite "All States" 
the symbols 374 in addition to ae 371, 446 
as in the specimen. 


The specimen copy of the last page of the 
Contractual Liability Coverage Endorsement 
bears issue date of 8-24-60 whereas the 
policy issued bears date of issue as 10-4-57. 


SCHEDULE TWO 

The photostatic copy of workmen's compensation and employer's 
liability policy and endorsements, photostatic copy of which was attached 
to the Request for Admissions, differs from the policy and endorsements 
received by plaintiff from defendant in the following respects: 

In addition to the policy and endorsement, photostatic copy of which 
are attached to the Request for Admissions, the plaintiff received from 
defendant the following additional endorsements: 
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1. A T-page endorsement entitled "Retrospective Preliminary 
Endorsement — 1 Year — Plan D". 


2. Statutory provisions endorsement for Indiana, for Michigan, 


for Maritime coverage, for Longshoremen's and Harbor Workers' Com- 
pensation Act for Michigan, Exclusion of Diseased endorsement, for crew 
vessels, amendatory endorsement for New York, an all states endorse- 
ment and resident agent endorsements for the states of Indiana, Kentucky, 
Maryland, Michigan, New York, Tennessee, Virginia, Wisconsin, and 
Increased Employers' Liability Limit — all states. 


[ Filed November 5, 1960] 


PLAINTIFF'S MOTIONS FOR DECLARATORY JUDGMENT 
AND FOR SUMMARY JUDGMENT 


Plaintiff respectfully requests the Court to render summary judg- 
ment on his behalf and, by declaratory judgment, to determine which of 
the defending parties is liable under the summary judgment. 

From the pleadings, attachments, exhibits, and affidavits, it is 
clear that the plaintiff was a member in good standing of his local union 
at the time of his injury on February 5, 1958, that he was entitled, there- 
fore, to the benefits provided in the labor agreement between his union 
and his employer, and that such benefits have not been paid solely because 
of a dispute between the employer and its compensation carrier as to 
whether or not the employer purchased coverage for the benefits in 
question. : 

Under these circumstances, the plaintiff submits that insofar as 
his cause of action is concerned, there is no material issue of fact and 
therefore a summary judgment may issue. 

The issue between the defending parties is based upon the written 
contracts of insurance in the file. This issue may be determined by the 
Court, whether as a matter of fact or of law. 

WHEREFORE, it is respectfully requested that the Court find the 
plaintiff entitled to the benefits described in his complaint and to determine 


45 


which of the defending parties is liable therefor. 
ASHCRAFT and GEREL 


By: /s/ Martin E. Gerel | 
410 Albee Building 
Washington 5, D.C. 

Attorney for Plaintiff 


[ Certificate of Service] 


[ Filed November 5, 1960] 
AFFIDAVIT 


DISTRICT OF COLUMBIA ) 
) SS: 
WASHINGTON, D. C. ) 


I, Fred Zimmers, Secretary-Treasurer of Carpenters District 


Council, United Brotherhood of Carpenters & Joiners of America, of 
Washington, D.C., Alexandria, Fredericksburg, Front Royal, Va., An- 
napolis, Maryland, and vicinities, have reviewed the records of Local 
Union #1078, and state under oath that Irvin Martin was on February 5, 
1958, a member in good standing of said local and entitled to all the 
benefits provided in the agreement between the Carpenters' District 
Council and James McHugh Construction Co., including workmen's com- 
pensation based upon District of Columbia benefits for injuries sustained 
while employed in Maryland or Virginia. 

/s/ Fred Zimmers 
[ Jurat dated November 3, 1960] 


[ Filed November 18, 1960] 
MOTION FOR SUMMARY JUDGMENT 
Comes now James McHugh Construction Co., defendant and third- 
party plaintiff, and as such third-party plaintiff moves for summary judg- 
me nt against Michigan Mutual Liability Co., on its third-party complaint 
for all sums that may be adjudged against it and in favor of plaintiff, Irvin 
Martin. 
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As grounds for said motion, third-party plaintiff states that there 
is no genuine issue as to any material fact and that if it is held in this 
action that plaintiff is entitled to recover on the cause of action set forth 
in his complaint, then third-party plaintiff is, in turn, entitled to judg- 
ment against third-party defendant as a matter of law. 

As further grounds for said motion, third-party plaintiff refers to 
the pleadings and Request for Admissions and Answer thereto, heretofore 
filed, the affidavits and exhibits attached hereto, third-party plaintiff's 
memorandum of points and authorities served and filed herein and third- 
party plaintiff's separate statement of material facts filed pursuant to 
Rule 9 (1) of the Rules of this Court. 


November 16, 1960 


/s/ MONROE OPPENHEIMER 
1026 Woodward Building 

Sher, Oppenheimer & Harris Washington 5, D. C. 
1026 Woodward Building Attorney for Defendant and 
Washington 5, D. C. Third-Party Defendant 


Of Counsel 


[ Filed November 18, 1960] 
AFFIDAVIT 


STATE OF ILLINOIS ) 
ss: 
COUNTY OF COOK ) 


James P. McHugh, being duly sworn upon his oath deposes and says 
that he is the secretary of James McHugh Construction Co. and duly 
authorized to execute this affidavit; that attached hereto, marked Exhibit 
A, is a true and correct copy of a Memorandum of Agreement between the 
said James McHugh Construction Co. and the United Brotherhood of Car- 
penters and Joiners of America, dated June 25, 1956; that said Agreement 
was in full force and effect on February 5, 1958. 

/s/ James P. McHugh 
| Jurat dated November 10, 1960] 


EXHIBIT A 


INTERNATIONAL AGREEMENT 


Memorandum of Agreement between the firm of JAMES McHUGH 
CONSTRUCTION CO., 6449 South Park Avenue, Chicago 37, Hlinois, 
and the UNITED BROTHERHOOD OF CARPENTERS AND mone OF 
AMERICA, | 

We, the firm of JAMES McHUGH CONSTRUCTION CO. AGREE to 
recognize the jurisdiction claims of the United Brotherhood of Carpenters 
and Joiners of America, to work the hours, pay the wages and abide by 
the rules and regulations established or agreed upon by the United Brother - 
hood of Carpenters and Joiners of America of the locality in which any 
work of our company is being done, and employ members of the United 
Brotherhood of Carpenters and Joiners. | 

No change to be made in the hours and wages in any locality, and 
no conditions imposed other than are enforced on all Local firms. 

In consideration of the foregoing, the United Brotherhood of 
Carpenters and Joiners of America agree that no stoppage of work 
or any strike of its members, either collectively or individually, shall 
be entered into pending any dispute being investigated and all peaceable 
means taken to bring about a settlement. | 

JAMES McHUGH CONSTRUCTION co. 
/s/ James P. McHugh, Vice President 

For the United Brotherhood of Carpenters and Joiners of America 


/s/ M. A. Hutcheson, 
GENERAL PRE SIDENT 


DATED June 25, 1956 
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[ Filed November 18, 1960] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 
HAROLD NIGHTLINGER, being duly sworn upon his oath deposes 
and says that he is the Executive Secretary of the Construction Contractors 


Council of the District of Columbia and vicinities and duly authorized to 


execute this affidavit; that attached hereto, marked Exhibit B, is a true 
and correct copy of agreement entered into on April 29, 1957, between 
said Construction Contractors Council and the Carpenters' District 
Council; and that said agreement was in full force and effect on February 
5, 1958. 

/s/ HAROLD J. NIGHTLINGER 
[ Jurat dated November 10, 1960] 


—_—_————— 


| Filed November 18, 1960] EXHIBIT B 


AGREEMENT BETWEEN 
CONSTRUCTION CONTRACTORS COUNCIL 
AND 
CARPENTERS’ DISTRICT COUNCIL 
* * * 


Effective May 1, 1957 
het 1959 
AGREEMENT 
This agreement is entered into this twenty-ninth day of April, 1957, 

by and between the Construction Contractors Council and other employers 
of members of the Carpenters’ District Council (hereinafter called the 
Employers) and the Carpenters’ District Council (hereinafter called the 
Union), both of Washington, D.C.; Alexandria, Virginia; Fredericksburg, 
Virginia; Front Royal, Virginia; Annapolis, Maryland; and vicinities, for 
the purpose of establishing hours, wages and working conditions and 
harmonious collective bargaining and the facilitating of the peaceful 
adjustment of any disputes concerning the interpretation, construction 
or application of this agreement. 


* * * * 
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Article VII — GENERAL WORKING 
CONDITIONS... 


* * * * * 

Sec. 13. The employer will carry an excess compensation policy 
on his employees when they are working outside of the District of Colum- 
bia which shall give the members of the Union additional compensation in 
Maryland and Virginia equal to that of the District of Columbia. 


* * * * * 


[ Filed November 22, 1960] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the third party defendant, Michigan Mutual Liability 
Company, by and through its counsel, and moves this Honorable Court 
for summary judgment in its favor. It adopts this motion as opposition 
to the third party plaintiff's Motion for Summary Judgment. It prays that 
the attached Points and Authorities, Request for Admissions and Exhibits 


attached thereto, and Answers to Request for Admissions be made a part 
of this Motion. 


GALIHER & STEWART 


/s/ William J. Donnelly, Jr. 
Attorneys for Third Party Def. 
1215 - 19th Street, N.W. 


* * 
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ENDORSEMENT 


apace eee . AES 


1T 18 AGREED THAT ENDORSEMENT "EXCESS BENEF | TS-MARYLAND” ISSUED 
may 28, 1959 1S EREBY CANCELLED AND !S DECLARED NULL AND VOID. 


CA -2093-ho 
ie 


FILED 
NOV 22 1960 


HARRY Mi. BULL, Clerk 
Pe 5 mr atebannl Dtearett- ladiv. Preducer Expigosion Dore : Date eee 
SR91-2531 | 10-1-§8 29-5425 JOYCE & CO 10-1-59 =—- 7-31-59 
Tae sndarommnnisocrn ert fi heiohoveinun eres oaeneeieseborsi ott ad 
— spacheaty mode’ bereby. MICHIGAN MUTUAL LIABILITY COMPANY 


AMES MC HUGH CONSTRUCTION CO. 
rants SOUTH PARK AVENUE 
CHICAGO 37, ILLINOIS +. 4 CZ. ’ 


29, 13, 34,60,62 
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ENDORSEMENT 


EXCESS BENEFITS - MARYLAND. 
(DISTRICT OF COLUMBIA EMPLOYEES) 


1Y %$ AGREED. THAT SUCH INSURANCE AS 1S AFF BY THE-POLICY ‘UNDER 
COVERAGE A REASON OF THE DESIGNATION OF YLAND IN ITEM 3 OF THE 
OECLARATIONS, \T 1S AGREED THAT: 


le JM SAAKHMQ PAYMENT. OF ANY CLAIM UNDER THE WORKMEN'S COMPENSAT {ON 
Law OF THE COMPANY WILL PAY LW. SETTLEMENT THEREOF SUCH 
ADDITIONAL BENEFITS AS WOULD BE PAYABLE IF THE WORKMEN'S COMPEN- 
SATION LAM OF THE DISTRICT OF COLUMBIA WERE APPLICABLE. zs 


TWE RATES FOR THIS COVERAGE SHALL BE THE DIFFERENCE BETWEEN THE 
DISTRICT OF COLUMBIA RATES, ADJUSTED TO A $300 LIMITAT!ON BASIS 
ON THE BASIS OF DISTRICT OF COLUMBIA PAYROLL INDICATIONS, AND 

eee RATES, SUBJECT TO A MINIMUM OF 10% OF THE MARYLAND 


. TED TOLLOWING RATES ARE NOT iN LIEU OF, BUT IN ADDITION TO THE 
wuafLaivy STATUTORY RATES APPEARING IN ITEM 4 OF THE POLICY 
Th arAT TONS AND SHALL BE AS FOLLOWS: 


CLASSIFICATION RATES 


CARPENTRY N.O.C. 385 
CLEANERS 470 
COFFERDAM WORK 884 
- CONCRETE CONSTRUCTION N.O.C. .808 
CONCRETE OR CEMENT WORK 
CONTRACTORS 
CONTRACTORS PERMANENT YARDS 
EXCAVATION N.0.C. 
MASONRY N.O.C. 
SEWER CONSTRUCTION 
TUNINE LING 
ty ox Ge TERMINED ON AUDIT. 
. bh. warehins a oy Devnet taser. ; Predecer be Peron Daas land 
amt mee 29-5425 JOYCE & CO. 10-1-59 5-28-59 
Thig - tecsemens ts 9 part of the above policy tssued to 


tah, MIGHT RUCTION CO. , 6449 SOUTH PARK AVENUE, CHICAGO 37, ILLINOIS 
: and. te eubject to all the provisions of said policy mot epecifically modhfied hereby. 


Ont Sy, A 


‘Camapervgaes: by pe a oe rt 


ey 
ENDORSEMENT 
— CRCEES GEMEFITS - MARYLAID. 
. {DISTRICT OF COLUMBIA EMPLOYEES) 
iT $$ AGREED THAT SUCH INSURANCE AS 1S AFFORBED BY THE POLICY 
OVERAGE 


A BY REASON OF THE DESIGNATION OF MARYLAND If 3 
DECLARATIONS, 1T 1S AGREED THAT: 


LAd 
ADO 1 TIONAL 
SATION LAW OF THE DIS 


dl 
RATES, SUBJECT TO A MINIMUM OF 10% OF THE MARY’ 


3. THE FOLLOWING RATES ARE NOT IN LIEU OF, BUT IN ADOITION TO THE 
MARYLAND STATUTORY RATES APPEARING IN ITEM hk OF THE POLICY 
DECLARATIONS AND SHALL BE AS FOLLOWS: 


cope te, SLASSIPICATION 
5403 


CARPENTRY N.O.C. 


CLEANERS 

COFFERDAM WORK 

CONCRETE CONSTRUCTION N.O.C. 
CONCRETE OR CEMENT WORK 
CONTRACTORS 

CONTRACTORS' PERMANENT YARDS 
EXCAVATION N.O.C. 

MASONRY N.O.C. 

SEWER CONSTRUCTION 

TUNNEL ING 


PREMIUM TO BE DETERMINED ON AUDIT. 


Putter Reenter 

SR91-253!1 4-~1-59 29-5425 JOYCE & CO. 10-1-59. 7-30-99 

This endaveament forme # pert of the above numbered pelicy and ie eubject to all of the provisions of eald pasicy 
aot epecitiontty matiied tenty MICHIGAN MUTUAL LIABILITY COMPANY 


MC 9RI0M CONSTRUCTION CO., 
a PARK 
37. Had §. 
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[ Filed December 1, 1960] 


PLAINTIFF'S ANSWER TO MOTION FOR SUMMARY 
JUDGMENT OF DEFENDANT (THIRD-PARTY PLAINTIFF) 
AND THE THIRD-PARTY DEFENDANT 


The motions for summary judgment submitted by the defendant 
(third-party plaintiff) and the third-party defendant have reduced to 


matters of law all questions involved in the dispute. 

In answer to the motions of the defending parties, plaintiff sub- 
mits that all issues are covered in his motion for summary judgment 
and respectfully requests the Court to regard his motion in this light. 

ASHCRAFT and GEREL 
[ Certificate of Service] By: ii) ae E. Gere! 


[ Filed December 29, 1960] 


FINDINGS OF FACT, CONCLUSIONS OF LAW AND | 
SUMMARY JUDGMENT FOR PLAINTIFF AGAINST 
THE DEFENDANT, JAMES McHUGH CONSTRUCTION CO., INC. 


Upon consideration of all of the pleadings, motions, memoranda, 
exhibits and affidavits submitted, and after oral argument in open Court 
on December 13, 1960, the Court finds: 

1. On February 5, 1958, plaintiff was injured by accident in the 
State of Maryland in the vicinity of Washington, D. C., while in the em- 
ploy of Third-Party Plaintiff, and while he was a member of the United 
Brotherhood of Carpenters & Joiners of America for Washington, D. C. 
and vicinities. 

2. On said February 5, 1958, there was in full force and effect a 
Comprehensive General Liability Policy, No. 3223780, in which third- 
party plaintiff was the named insured, containing a "Contractual Liability 
Coverage Endorsement" reading in part as follows: 

"CONTRACTUAL LIABILITY COVERAGE ENDORSEMENT 
"The Company agrees with the named insured. . . 
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"INSURING AGREEMENTS 
1. Coverage Y. . . Contractual Bodily Injury Liability 
"To pay on behalf of the insured all sums which 

the insured, by reason of the liability assumed by 
him under any written contract designated in the 
schedule below, shall become legally obligated to 
pay as damages because of bodily injury, sickness 
or desease, including death at any time resulting 
therefrom, sustained by any person and caused by 
accident." 


The schedule for coverage Y specified as being within the coverage 


thereof was set forth in said Contractual Liability Coverage Endrose- 
ment as: "ALL WRITTEN CONTRACTS.” 

3. On said February 5, 1958, there was in full force and effect a 
memorandum of agreement between third-party plaintiff and the United 
Brotherhood of Carpenters and Joiners of America, dated June 25, 1956, 
which provided, in part, as follows: 

" | . We the firm of JAMES McHUGH CONSTRUCTION 

CO. Agree to recognize the jurisdiction claims of the 

United Brotherhood of Carpenters and Joiners of America, 

to work the hours, pay the wages and abide by the rules and 

regulations established or agreed upon by the United Brother- 

hood of Carpenters and Joiners of America of the locality in 
which any work of our company is being done..." 

4. On said February 5, 1958, the United Brotherhood of Carpenters 
of Washington, D. C. and vicinities, the locality in which plaintiff was 
working in third-party plaintiff's employ at the time of the accident in 
which he was injured, had agteed with the Construction Contractors 
Council of Washington, D. C. and vicinities upon hours, wages and other 
rules and regulations by agreement entered into on April 29, 1957, 
Article VI, Section 13 of which provided as follows: 
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"Sec. 13. The employer will carry an excess compensation 

policy on his employees when they are working outside of 

the District of Columbia which shall give the members of 

the Union additional compensation in Maryland and Virginia 

equal to that of the District of Columbia." 

5. The Workmen's Compensation Commission of the State of 
Maryland made an award of compensation dated January 29, 1960 based 
upon the amounts payable under the Workmen's Compensation laws of 
Maryland. The present suit is for an additional sum, which together 
under the amount thus awarded by the Maryland Commission, would 
give plaintiff the amount payable for a like accident and injuries under 
Section 36-501 and 36-502 of Title 36 of the D. C. Code. (1951 Ed.) 

6. That James McHugh Construction Co. has failed to pay such 
"excess" benefits although it admits such benefits are payable under 
its contract with the Carpenters’ District Council; 

7, That the failure of James McHugh Construction Co. to pay to 
the plaintiff the compensation benefits to which he is entitled by virtue 
of the labor agreement is based upon McHugh's contention that the Con- 
tractual Liability Endorsement to the Comprehensive General Liability 
Policy issued to it by third-party defendant, Michigan Mutual Insurance 
Co., and in effect on February 5, 1958, makes the third-party defendant 
liable for the payment of the "excess benefits" to which the plaintiff is 
entitled; and 

8. That the parties agree that no material issue of fact exist s 
among the parties and that the issues in controversy are que stions of 
law subject to determination by the Court, and that Summary Judgments 
disposing of the issues are appropriate. 

CONCLUSIONS OF LAW 

1. The plaintiff is entitled to receive the "excess benefits" 

described above. 


2. The payment of such benefits is the liability of James McHugh 


Construction Co. and not of Michigan Mutual Insurance Co. 
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WHEREFORE, it is this 29th day of December, 1960, 

ORDERED that the plaintiff's Motion for Summary Judgment be 
and hereby is granted and that the defendant, James McHugh Construc- 
tion Co., pay to the plaintiff such amount of the "excess benefits" as has 
already accrued and to continue to pay such benefits as they become due 
in accordance with the labor agreement between said defendant and the 
Carpenters' District Council of which the plaintiff is a member, plus 
the costs of this suit; and it is 

FURTHER ORDERED that the sum which has already accrued, 
but remains unpaid, shall bear interest from the date that it became due; 
and it is 

STILL FURTHER ORDERED that Michigan Mutual Insurance Co.'s 
Motion for Summary Judgment against James McHugh Const. Co. be and 
hereby is granted, and the Motion for Summary Judgment of James 
McHugh Const. Co. against Michigan Mutual Insurance Co. be and 
hereby is denied. 


/s/ George L. Hart, Jr. 
JUDGE 


Seen: 


/s/ Martin E. Gerel 
Attorney for Plaintiff 


/s/ William J. Donnelly, Jr. 
Attorney for Michigan Mutual Insurance Co. 


[ Certificate of Mailing] 
= eee 


[ Filed January 27, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 27th day of January 1961, that James 
McHugh Construction Co., defendant and third-party plaintiff, hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the judgment of the Court entered on the 29th day of December, 1960, 
in favor of plaintiff, Irvin Martin, and the third-party defendant, Michigan 
Mutual Insurance Company, and against the defendant and third-party 
plaintiff. 
/s/ sone Oopenherns 


APR 26 1961 
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QUESTION PRESENTED 


In the opinion of appellee, the question presented 
is whether the trial court properly granted appellee's 
Motion for Summary Judgment when it ruled as a matter 


of law that appellant's contractual liability to one of its 


employees, which was due to appellant's failure to ob- 


tain excess compensation benefits coverage by an endorse- 
ment to appellant's workmen's compensation policy cover- 
ing appellant's employees working in Maryland so that 
they receive the same benefits as provided under the 

D. C. Workmen's Compensation Law, was not covered as 


a risk under the comprehensive general liability policy. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,246 


JAMES McHUGH CONSTRUCTION COMPANY, © 
Appellant, 


IRVIN MARTI, et al., 
‘Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
MICHIGAN MUTUAL LIABILITY COMPANY 


STATEMENT OF CASE 


Appellee accepts the Statement of the Case as submitted by 


Appellant. 


SUMMARY OF ARGUMENT 


The record in this case shows that appellant carried two insurance 
policies with appellee, one a comprehensive general liability policy, and 
the other a workmen's compensation and employer's liability policy, 
which were purchased at the same time. The compensation policy con- 
tained an endorsement by the terms of which appellant purchased excess 
compensation coverage in the State of Virginia whereby excess compen- 
sation benefits were payable in an amount equal to the benefits provided 
by District of Columbia law to appellant's employees injured in Virginia. 
Appellant was obligated by a labor contract with the Carpenters Union 
to carry such additional compensation insurance for its employees work- 
ing in the States of Maryland and Virginia. Appellant, however, did not 
purchase the excess coverage in Maryland, thus breaching its contract 
with the Union. The contractual liability endorsement on the liability 
policy does not cover the breach of contract in question inasmuch as the 
liability policy specifically excludes claims of employees of the insured, 
whether they arise out of workmen's compensation or common law lia- 
bility. Excess coverage was available only in the workmen's compensa- 


tion policy, as the record so plainly shows. 


The liability policy and contractual liability endorsement thereon 
are not ambiguous. The policy clearly and specifically shows what it 
does and does not cover. If the endorsement is considered ambiguous, 
any such ambiguity should not be resolved against appellee in this in- 
stance since it was the intention of the parties to have excess compen- 


sation coverage under the workmen's compensation policy, otherwise 


appellant would have workmen's compensation coverage at the substan- 


tially lower liability-premium rate. 


The injured employee, although a beneficiary under the labor 
contract between appellant and the Union, was not a party thereto, there- 
fore Exclusion C of the liability policy is applicable. 


3 
ARGUMENT 
I 


Appellant fails to take into consideration the fact that when it took 


out the liability policy with appellee, the basic policy was one that afforded 
coverage for actions arising out of the claimed negligence of the insured. 
The policy carries the title "Comprehensive General Liability Policy". 
This does not mean, however, that the coverage afforded is as "com- 
prehensive" as appellant contends. The extent of coverage bought will 

of necessity vary in accordance with the requirements and type of 


business of a particular insured. 


Under the insuring-agreements section of the policy captioned 
"Coverage A - Bodily Injury Liability", appellee agrees with appellant — 


"To pay on behalf of the insured all sums which the insured 

shall become legally obligated to pay as damages because 

of bodily injury, sickness or disease, including death at 

any time resulting therefrom sustained by any person | 

caused by accident." 
This insuring agreement, if not limited to provisions elsewhere in the 
policy, would, standing alone, cover almost any conceivable type of risk 
involving personal injury "caused by accident". The policy, however, 
under the section entitled "Exclusions", contains certain exclusions to 
Coverage A and Coverage B of the insuring agreement. The policy, then, 
as written, is what is referred to as a basic general liability policy. 
Thus, if an insured desires certain coverage which is specifically ex- 
cluded, the insured could purchase such coverage either by obtaining 
another policy covering the risk in question, or by the use of an appro- 
priate endorsement to the policy. For example, under Exclusion J(1) 
there is no coverage for property damage arising out of blasting opera- 
tions. If the insured was in such a business that it would be desirable 
to have such coverage, it could be obtained by an endorsement to the 
policy, for which the insured naturally would pay an added premium. 


On the other hand, it is conceivable that a business may require a 
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policy covering most or all of the risks excluded. The more comprehen- 
sive coverage could, in most cases, be had simply by an endorsement on 
the policy. However, if there was a standard policy covering one of the 
exclusions, for example, Coverage F, which excludes liability for any 
obligation which the insured may be held liable for under the Workmen's 
Compensation Law, then a separate policy covering the risk would be 
issued. Such was the case here. 


It will be seen from Exclusion F that the liability policy does not 
apply under Coverage A — 


"to any obligation for which the insurer or any carrier as 
his insurer may be held liable under any workmen's com- 
pensation, unemployment compensation, or disability bene- 
fits law, or under any similar law." 
The policy specifically excludes coverage for employer's liability arising 
out of a workmen's compensation claim. Additionally, the policy, by 
Exclusion G, provides that the policy does not apply — 


—————— 


"under Coverage A.except with respect to liability assumed 

by the insurer under contract as defined herein to bodily 

injury or to sickness, disease or death of any employee 

of the insured arising out of and in the course of his em- 

ployment by the insured.” 
The purpose of Exclusion Gis to exclude coverage under the compre- 
hensive liability policy for common-law tort liability of the employer- 
insured to its employees, but, protection for such a risk is basic coverage 


in the compensation policy. Appellant apparently recognizes the existence 


of Exclusions F and G, but erroneously asserts that the contractual- 


liability coverage endorsement which limits Exclusion A "to liability 
assumed by the insured under any contract or agreement" literally 


means "any contract", regardless of the insuring purpose of the policy. 


Appellant's business is such that it unquestionably must enter into 
indemnity contracts with municipalities and its subcontractors from time 
to time. The need for contractual liability coverage is evident. It there- 
fore purchased this coverage in the form of an endorsement to the policy. 
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The endorsement cancelled out the contractual-liability exclusion clause 
in Exclusion A, which is designed to exclude contractual assumption of 
liability by an insured, as exemplified by an indemnity agreement, see 
U.S.F. & G. Co. v. Virginia Engineering Co., 4th Cir., 213 F.2d 109. 


The contractual-liability coverage endorsement obligates appellee 
to indemnify appellant for contractual liability where appellant has agreed 
to indemnify another for liability arising out of personal injury claims. 
The endorsement is not without limitation in scope and purpose, as ap- 
pellant contends. It should not be extracted from the policy and con- 
strued to cover a risk not contemplated by the policy. The endorsement 
must be read as a part of the policy and not as a separate and unrelated 
agreement. A study of the endorsement shows that its purpose is 
definitely limited to the cancelling of Exclusion A, and more specifically 
that portion which states "A contract as defined herein". It is also 


limited by the exclusions thereto, the declarations and the schedules of 


the policy. The endorsement provides — 


"The company agrees with the named insured, in considera- 

tion of the payment of the premium and in reliance upon 

the statements in the declarations and in the schedule be- 

low, and subject to the limits of liability, exclusions, — 

conditions and other terms of this endorsement: * af ap 

Appellant is a large contractor doing business over a large part 
of the Eastern United States. Its management certainly has basic knowl- 
edge of insurance. Appellant must have workmen's compensation insur- 
ance.in order to comply with the statutory requirements of the various 
States and the District of Columbia, wherein it does business. It knows 
that unless it qualifies as a self-insurer, it must take out compensation 
insurance in Maryland through a stock or mutual insurance company 
authorized to transact business within that state. 1 Appellant, pursuant 
to the requirements of Maryland law, did in fact take out a workmen's 


1 art, 101, Sec. 16 (2), 1957 Ed. Maryland Code. 
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compensation policy. Coverage A of that policy provides the statutory 
liability coverage and Coverage B protects appellant for common-law 
liability claims from its employees. 


In recognition of its agreement with the Union whereby appellant 
was to "carry an excess compensation policy" in order to provide work- 
men's compensation benefits in Maryland and Virginia equal to those of 
the District of Columbia, appellant purchased, by an appropriate endorse- 
ment to the compensation policy "Excess Benefits Coverage" for em- 
ployees working in Virginia. For some unexplained reason it failed to 
obtain similar coverage in Maryland. This constituted a breach of con- 
tract with the Union. 


The Court's attention is invited to the fact that there is a great 
difference between liability to an employer under the Workmen's Com- 
pensation Statutes of Maryland and the District of Columbia. An em- 
ployee who has a permanent partial disability of the back and who earns 
$100 a week is entitled to $54 per week under the D. C. law, and will 
receive that amount per week until the employee is paid the sum of 
$17,280." In Maryland, for that same disability, he would receive $25 
per week until he had been paid a total of $3,125.° The risk involved to 


the employer and insurer differs substantially in each of the jurisdictions 


and accordingly the premiums in each State will differ considerably in 


amount. 


From the foregoing it seems incredible that appellant can state in 
its Brief that — 


“There was no need for appellant also to protect itself 
from liability under its collective bargaining contract 
by taking out special coverage liability insurance for 
either Virginia or Maryland. The fact that such special 
coverage was issued for Virginia may have been due to 
a variety of factors — it may have been merely inadvert- 
ent or it may have been ordered by some employee who 


—_ 


2 Title 38 U.S.C.A., Secs. 908(21), 914(N), Title 36, Sec. 501,D.C. Code, 1951 Ed. 
3 art. 101, Sec. 36(3)(4) 1957 Maryland Code. 
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was not aware that the language of the contractual uabnity 

endorsement already protected the appellant from SERIE 

under ‘all written contracts' * * *"'. 
The fact of the matter is that it was clear to appellant at the time it 
purchased "Excess Benefits Coverage" covering employees: in Virginia 
that the coverage was solely within the compensation policy. Further, 
the record shows that when appellant became aware of the fact that it 
did not have "Excess Benefits Coverage" in Maryland, it did purchase 
it from appellee in order to comply with the Union contract. 


It is clear that the liability policy does not cover appellant's obliga- 
tion to Martin. Appellant's predicament exists solely because of its 
breach of contract with the Union. The workmen's compensation policy 
fully protected appellant for its statutory liability under Maryland law. 

It would have indemnified appellant under its contract with the Union if 
appellant had ordered excess coverage in Maryland as it did in Virginia. 
Appellee has fully performed its obligations under the compensation 
policy.. It submits that it should not respond in damages for appellant's 
breach of contract, which plainly was not contemplated by the parties as 
a risk under the liability policy, and the record so shows. | 


0 


It is difficult to ascertain from appellant's Brief whether appellant 


is taking the position that the contractual-liability endorsement is clear 
and therefore conclusive upon appellee, or ambiguous. In any event, it 
appears that appellant is suggesting that an ambiguity does exist and that 
this alleged ambiguity should be resolved in its favor. : 


As heretofore mentioned, appellant disregards the policy asa 
whole. It overlooks the fact that the contractual-liability endorsement 
is a part of the liability policy and therefore must be read with it. Each 
policy here has a totally different purpose; therefore, when considering 


the meaning of an endorsement it follows that we must first determine 
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the basic insuring purpose of the policy itself. Appellant is attempting 
to create an ambiguity where none exists, because it wants to extract 


the endorsement from the policy. This it cannot do. 


Appellant cites the case of Penn. Indemnity Fire Corp. v. Aldridge, 
73 U.S. App. D.C. 161, 117 F.2d 774, for the proposition that if an insur- 


ance policy is ambiguous and reasonably open to two constructions, the 
one most favorable to the insured will be adopted. This is the law, but — 


"This does not mean, however, that contracts of insurance 
shall not, like all other contracts, receive a reasonable 
interpretation consonant with the apparent object and in- 
tent of the parties thereto. Courts should be no more 
astute to find ambiguities in contracts of insurance than 
in other contracts. * * *". Mitchell v. Potomac Ins. Co., 
16 App. D.C. 241 (Quotation found on page 262.) 


In United Services Life Ins. Co. v. Ringsdorf, D. C. Mun. App., 
91 A.2d 717 at page 719, the Court said: 


'"* * * There can be no doubt that a contract of insurance 
is ambiguous when, and only when, it is reasonably or 
fairly susceptible of different constructions. It has been 
aptly said the mere fact that the parties have differed as 
to the meaning of the terms of a policy does not make it 
ambiguous, otherwise, the mere assertion of an ambiguity 
by a suing plaintiff would always result in a ruling of am- 
biguity. Such of course is not the law." 


And the Court went on to say: 
"But our decision must rest on the intent of the parties as 


manifested by their contract; whether the intent be expressed 
expertly or inexpertly is not necessarily the criteria. * * *" 


And in Boggs v. M.1.C., D.C. Mun. App. ,139 Atl. 2d 733 at page 
735, it is stated: 


1 * * * Jt ig true that a contract of insurance must be con- 
strued most favorably to the insured but this does not 
mean that courts should indulge in enforced construction 
to create ‘an obligation against the insurer when it is 
reasonably probable the parties did not contemplate such 
a result. * * *" 
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In National Life Ins. Co. v. White, D.C. Mun. App.,38 Atl. 2d 663, 
the Court of Appeals stated at page 665: 


" * * * In making our decision we must be guided by reason, 
and construe the policy not as lexicographers but as judges 
bent on giving the words in the policy a reasonable interpre- 
tation — one that will not do violence to the purpose and 
understanding of the parties." 


In Stinson v. New York Life Ins. Co., 83 U.S. App. D.C. 115, 167 
F.2d 233, the following particularly appropriate statement of the law is 
found at page 117: 


We face the necessity of interpreting a contract. Our sole 
duty is to find out what was intended by the parties accord- 
ing to the expressed or apparent intent manifested by the 
language employed, and give effect to the intention if it'can 
be done consistently with legal principles. In attempting to 
judicially determine the probable intent of the parties, con- 
sideration is directed to the purpose of the contract and the 
circumstances surrounding its execution. Subjective analysis 
of the terms of the contract is of little benefit, for words 
studied out of context are usually variable in meaning. Ob- 
jective analysis may not produce an indisputable result, but 
it is the method we must adopt as the one calculated to pro- 
duce a greater degree of fairness in the result." 


Appellee respectfully submits to this Honorable Court that the intent 
| 
of the parties and the provisions of the insurance contract is indisputably 


clear. The object behind the contractual-liability endorsement is to pro- 
vide coverage, which is normally excluded under the liability policy, in 
those cases where the insured is not liable by law to the injured person 
but who may be liable solely because of an assumption of liability by an 
indemnity agreement. For appellant to assert that the endorsement 
covers labor agreements made with appellant's Union is to ignore the 
facts and the provisions of two insurance contracts. Why did appellant 
purchase "Excess Benefits Coverage" for its employees in the State of 
Virginia in the form of an endorsement to the compensation policy? If 

it sincerely believed that the liability policy afforded such coverage, why 
did it pay a substantial additional premium for "excess benefits" in 
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Virginia prior to Martin's injury and in Maryland subsequent thereto. 


Does not the "excess coverage endorsement" for Virginia accidents 
show the true intent of the parties herein? We submit that it does. 


There is nothing contained in the liability policy to support a con- 
tention of ambiguity. Assuming arguendo that the policy can be said to 
be ambiguous, then appellee urges that the policy must be construed in 
accordance with basic principles of contract law in order that the con- 
tract will reflect the intent of the parties and not a distortion thereof. 
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Exclusion C of the contractual liability endorsement states that 
the endorsement does not apply "to any obligation for which the insured 
may be held liable in an action ona contract by a person not a party 
thereto.'’ The language of the Exclusion could not be plainer. Martin 
was not a party to the labor contract; he was no more than a beneficiary 
under the agreement. See Marrazano v. Riggs National Bank, 87 U.S. 
App. D.C. 195, 184 F.2d 349. Since he was not a party, Exclusion C 
becomes applicable in this instance. 


CONCLUSION 
Appellee respectfully urges this Court to affirm the lower court. 


Respectfully submitted, 
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Galiher & Stewart 
1215 - 19th Street, N.W. 
Washington 6, D. C. 


Attorneys for Appellee, 
Michigan Mutual Liability Company 


